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United States Court of Appeals j^or the 

District of Columbia 

■■ ■ ' ■ I 

Nos. 6485-88, Inc. | 

I 

Goldexberg Company, Inc., Appellant, 

I 

vs. 

Gertrude Sciiiciit et al. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 83568. 

Gertrude Schicht, an Infant, by Her Father ^nd Next 
Friend, Alfred Schicht, Plaintiff, | 

vs. ! 

I 

Goldenberg’s, Incorporated, a Body Corporate, [Defendant. 

At Law. 

No. 83569. 

Anna Schicht, Plaintiff, 
vs. 

Goldenberg’s, Incorpor.\ted, a Body Corporate, Defendant. 

At Law. I 

No. 83570. 

Alfred Schicht, Plaintiff, 
vs. 

Goldenberg’s, Incorporated, a Body Corporate, Defendant. 

At Law. 

No. 83571. I 

i 

Alfred Schicht, Plaintiff, 
vs. 

Goldenberg’s, Incorporated, a Body Corporate, Defendant. 

United States of America, 

District of Columbia^ ss: 

Be it Kemembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 

1—6485a ! 
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COLDENBEP.G CO., INC. V.S. GERTKE’DE SCHICHT ET AL. 


District, at the times hereinaftei’ mentioned, the following 
papers wei-e filed and j)roceedings had in the above-entitled 
causes, to wit: 

1 * Declnrafiu)i. 

Filed January J, 1934. 

In the Su])renie Court of the District of Columbia 

Holding a Law Term. 

At Law. Xo. 83r)()8. 

Gertrude Schicut, an Infant, bv her Father and X"ext 
Friend, Alfred Sciucht, Plaintiff, 

vs. 

Goldenderg *s, Inc*orpor.\ted, a Body (\>r{)orate. Defendant. 

The ]jlaintifli, (lei-trude Sehicht, an infant, by Alfred 
Schiclit, her father and next friend, sues the defendant, 
Goldenberg's Incoi-i)oi*ated, a l)otly coi'porate, for that here¬ 
tofore, to wit, dll the 4th day of January, 1933, the defend¬ 
ant corporation was engagt*d in a general department store 
business and in the conducting and carrying on of its said 
business located at 7th and i\ Streets, Xortliwest, in the 
Citv of 'Washiun'toii, District of Columbia, for the conven- 
ience of its customers, jiatrons and the general public, 
maintained, operated and controlled certain passenger ele¬ 
vators in the said de])artnienl store building, which it habit¬ 
ually invited its said customers, ])atrons and the general 
public to enter and use for the ])uri)ose of being carried to 
and from the various doors of the said department store 
building conducted as hereinabove described; and that on 
the day and year aforesaid the said infant plaintiff, while 
lawfully on the isecond tioor of the said building conducted 
bv the defendant as aforesaid, had occasion to and did then 
and there enter one of the said elevators of defendant cor¬ 
poration with its knowledge and consent and by its invita¬ 
tion, for the pur]:)ose of being carried to the first or 
2 ground fioor of said de})artment store building; 

whereby it then and then* liecame and was the duty 
of the defendant to have its said elevator, elevator a])pli- 
ances, elevator safeties, elevator equipment and elevator 
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I 

appurtenances in a reasona])ly safe condition and in charge 
of a person of i*easonably competent skill and care and to 
operate the same with ])riidence, care and skill and with due 
regard to the ])laintiff and of otli(‘rs similarly sit lated. But 
the ])laintif(' avers that in violation of its duly in .hat regard 
the defendant cor])oration negligently and carc^dessly suf¬ 
fered and permitted its said elevator to be in an unsafe 
and ini])roper condition and then and there ^legligently 
and carelessly suffered and i)ermitted the sjiackle and 
shackle-bolt to be out of due and ])ro])er order land condi¬ 
tion and negligently and carelessly permitted the cable and 
cables to become and be in an unsafe condition, and negli¬ 
gently and carelessly permitted and allowed the cable to 
become crvstallized within the shackle and shackle-bolt and 
negligently and carelessly allowed and permittpd the ele¬ 
vator safety and elevator goveimoi' to become and be in an 
unsafe and impro])er condition and the said corporation, its 
agents, servants and enpdoyees were then and {here with¬ 
out competent skill, ability and knowledge, and spid defend¬ 
ant corporation, its agents, servants and employees then 
and there carelessly and negligently controlled, operated 
and managed the said elevator in which the infai^t plaintiff 
was riding as aforesaid. Where])y and by reasoln whereof, 
the said elevator fell and was permitted to fall ajnd be pre¬ 
cipitated with great force and violence, to witj from the 
second floor of said department store building ^o a point 
at, near or about the basement floor causing the infant 
plaintiff to be dashed or foi’ced against and struck by the 
walls, floors and other parts of the said elevator with great 
force and violence, although with the exercise of due 
3 care and prudence on her part. 

By reason of the negligence and carelessness of the 
defendant cor])oration as aforesaid, the infant plaintiff suf¬ 
fered severe, painful and ])ermanent injuries, namely, right 
sacro-iliac strain, acute; hematoma, right thigh, quadriceps, 
middle third, with functional weakness; bruised cartilage, 
7th rib, right side; that she is now suffering and >vill in the 
future continue to suffer from a severe and permanent back 
strain, and is unable to beai- full weight on her ri^ht thigh; 
that she suffered a severe and permanent inju|y to her 
right chest, which said injury is aggravated | by deep 
respiration; that the infant plaintiff suffered ja severe 
nervous and physical shock and the said injuries ind shock 
have impaired, unsettled and unstrung the plaintiff and 
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thus occasioned a severe and severe mid permanent injury 
to her nervous system, all of which has had and will in the 
future continue to have a depressing effect on the infant 
plaintiff causing great mental anguish and pain of mind 
and body all to the great damage of your infant plaintiff in 
the sum of Fifty Thousand ($50,000.00) Dollars. 

Second Count. The plaintiff’, Gertrude Schicht, an infant, 
by Alfred Schicht, her father and next friend, sues the de¬ 
fendant, Goldenberg’s Incorporated, a body corporate, for 
that heretofore, to wit, on the 4th day of January, 1933, the 
defendant corporation was engaged in a general depart¬ 
ment store business and in the conducting and carrving on 
of its said business located at 7th and K Streets, North¬ 
west, in the City of 'Washington, District of Columbia, for 
the convenience of its customers, patrons and the general 
public, maintained, operated and controlled certain pas¬ 
senger elevatoi-s in the said de])artment store building, 
which it habitually invited its said customers, patrons and 
the general public to enter and use for the purpose of being 
carried to and from the various floors of the said de- 
4 ])artment store building conducted as hereinabove 
described; and that on the dav and vear aforesaid 
the said infant idaintiff’, while lawfully on the second floor 
of the said building conducted by the defendant as afore¬ 
said, had occasion to and did then and there enter said ele¬ 
vator of defendant corporation with its knowledge and con¬ 
sent and by its invitation, for the pur])ose of being carried 
to the first or ground floor of said department store build¬ 
ing; wherebv it then and there became and was the dutv of 
the said defendant corporation in the operation and main¬ 
tenance of its said elevator and the elevator which plain¬ 
tiff was using as aforesaid to comply with any and all Dis¬ 
trict of Columbia regulations and Codes then and there in 
force and effect in the ])roper maintenance and operation 
of its said elevator as aforesaid, but your plaintiff states 
that in disregard of its duty the said corporation, its agents, 
servants and employees violated, disregarded and failed 
to comply with Rule 124-a of the Elevator Regulations then 
and there in force and effect in the Disti-ict of Columbia, 
which provides as follows: 

“Rule 124. Car Safeties and Sj)eed Governoi’s. 

a. Passenger elevators suspended by cables shall be ]jro- 
vided with a car safety device attached to the car frame be¬ 
low the car inclosure. 
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'Where duplex safeties are used, one of sich devices 
shall be located below the car inclosure and the (!)ther in the 
crosshead of the car, both being attached to thd car frame 
and operated by the same speed governor. I 

“Safeties shall be capable of stopping and susjtaining the 
car with the rated load. The application of jthe safety 
shall not cause the car platform to become out iof level in 
excess of inch per foot measured in any direction. 

“The car safety shall be so constructed that if applied it 
can not decrease its retarding force until thie car has 
stopped. When the car safety is applied, no decrease in the 
tension of the governor cable or motion of the car or 
counterweight in descending shall release the car safety. 
Car safeties shall be oi)erated by speed governors.” 

j 

5 In that, the said elevator in which plaintiff was a pas¬ 
senger, did not have a safety capable of stojpping and 
sustaining the car with the rated load. And your plaintiff 
states that in further disregard of its duty the said corpora¬ 
tion, its agents, servants and employees violated, disre¬ 
garded and failed to comply with Rule 124-d of th^ Elevator 
Regulations then and there in force and effect in the Dis¬ 
trict of Columbia, which provides as follows: 

I 

“Safeties of the instantaneous type may be used on 
power passenger elevators having a rated spe^ not in 
excess of 100 feet per minute, provided that the actual 
speed of the elevator car does not exceed 110 feet per 
minute on up travel with rated load in the car. On over¬ 
speed such safeties shall be applied by the governor. Gov¬ 
ernors used in connection with safeties of the instantaneous 
type shall have an inertia factor sufficient to trip t|he safety 
immediately and independently of the overspeed jaction of 
the governor should the hoisting cables part.” 

In that, the said elevator in which plaintiff wj^s a pas¬ 
senger as aforesaid, did not have a governor ^vlhich had 
an inertia factor sufficient to trip the safety immediately 
and independently of the overspeed action of the governor 
when the hoisting cable broke and parted. Con^quently 
and by reason of said failure to comply with the Elevator 
Regulations then and there in force and effect, the said ele¬ 
vator fell and was permitted to fall to a point at or about 
the ground or basement floor, whereby and bi reason 
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whereof the said infant plaintilf was dashed or forced 
against and struck by the walls, floors and other parts of 
the said elevator with great force and violence, although 
with the exercise of due care and prudence on her part. 

By reason of the negligence and carelessness of the de¬ 
fendant corporation as aforesaid, the infant plaintiff suf¬ 
fered severe, pailiful and })erinanent injuries, namely, right 
sacro-iliac straiil, acute; hematoma, right thigh, quadri¬ 
ceps, middle third, with functional weakness; bruised carti¬ 
lage, 7th rib, right side; that she is now suffering and 
6 will in the future continue to suffer from a severe 
and permanent back-strain, and is unable to bear full 
weight on her right thigh; that she suffered a severe and 
permanent injury to hei* right chest, which said injury is 
aggravated by dee}) i-es})iration; that these injuries are of 
a serious and |)ermanent nature; that the infant plaintiff 
suffered a severe nervous and physical shock and Hie said 
injuries and shock have impaired, unsettled and unstrung 
your infant ])laintiff and thus occasioned a severe and per¬ 
manent injury to lier nervous system, all of which has had 
and will in the future continue to have a dejiressing effect 
on the infant ])laintiff causing great mental anguish and 
pain of mind and ])ody all to the great damage of your in¬ 
fant plaintiff in the sum of Fifty Thousand ($50,000.00) 
Dollars. 

JAMES A. O'SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

' Attorneys for Plaintiff. 

Pleas. 


Filed February 6,1934. 


1. Comes now the defendant in the above-entitled cause, 
by its attorneys, and, for })lea to the First Count of the 
Declaration in said cause filed, denies that it negligently, 
carelessly oi* otherwise, suffered or ])ermitted said elevator 
to be in an un^^afe or improper condition, or negligently, 
carelessly or otherwise suffered or permitted the shackle or 
the shackle-bolt thereof to be out of due and proper order 
and condition, or negligently, carelessly or otherwise per- 
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mitted the cable or cables thereof to become dr be in an 
unsafe condition, or negligently or carelessly or otherwise 
permitted or allowed the cable to become crystal- 
7 lized, or negligently, carelessly or otherwise allowed 
or permitted the elevator safety or elevator gov¬ 
ernor to become or be in an unsafe or iinpropei^ condition, 
or that its agents, servants or employees, or aiiy of them, 
were without competent skill, ability or knowledge, or that 
its agents, servants, or employees, or any of ihem, care¬ 
lessly or negligently controlled, operated or managed said 
elevator, and denies that said elevator fell, ot was per¬ 
mitted to fall, as the result of any negligence on 
the said defendant. 

And, foi* ].)lea to the Second fount of said Declara¬ 
tion, the said defendant denies that it disregarded or failed 
to comply with Rule 124-a of the Elevator Regulations of 
the District of Columbia, and avers that said elevator did 
have a safety capable of stopping and sustaining the car 


the part of 


thereof with the rated load, denies that it viold 


ted, disre¬ 


garded, or failed to comply with Rule 124-d of said Ele¬ 
vator Regulations, and avers that said Regulatijon was in¬ 
applicable, in that said elevator was not equip][)ed with a 
safety of the instantaneous type, to which type alone said 
Rule 124-d applied; and the said defendant denids that said 
elevator fell, or was permitted to fall, as the result of any 
negligence on the part of said defendant. 

3. And, for further plea to said declaration, and to each 
count thereof, the said defendant says that sa^d elevator 
was caused to fall as the result of a condition Existing in 
the mechanism and appliances thereof which took place 
and existed without the prior knowledge of the said de¬ 
fendant ; that an inspection did not and would not have dis¬ 
closed such condition prior to the occurrence of said acci¬ 
dent, and that said elevator was properly built^ inspected 
and maintained, and was operated with due caije. 

SIMON, KOENIGSBERGER & YOUNG, 


LAWRENCE KOENIGSBERGE 


R, 


Attorneys for Defendant. 
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Bill of Partic'tdars. 

Filed March 1, 1934. 

• • • • • 


In accordance with the order of Court herein passed on 
the 23d day of February, 1934, the defendant files this, 
its Bill of Particulars, as to its Third Plea herein filed. 

1. The ])articular condition which existed in the mecha¬ 
nism and a])pliances of said elevator was a crystallization 
of one or more of the cables thereof. 

2. The particular result of said condition was that said 
cable gave way. 

3. The ])articular condition existing in the mechanism 
and appliances wliich an inspection would not disclose is 
that referred to in Paragraph 1 hereof. 

SIMOX, KOKXIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Filed on behalf of Goldeiiberg’s, Inc., 7th & K Streets, 
Northwest, Washington, D. C. 

Supreme Court of the District of Columbia. 

Thursday, March 8, 1934. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 


(Law Causes Nos. 83,568, 83,569, 83,570 and 83,571.) 

Upon consideration of the motions filed herein, in each 
of the above entitled causes, to amend the })loadings in 
said respective causes, it is ordered that said motions be, 
and the same arc hereby each and severally granted, and 
the said pleadings are hereby amended as to the defend¬ 
ant’s name so as to read ‘‘Goldenberg Company, Inc.”, in 
the place and stead of Goldenberg’s, Inc. 
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9 Supreme Court of the District of Columbia. 

Tuesday, January 29, 1935. 

Session resumed pursuant to adjournment. Hen. Peyton 
Gordon, Justice, presiding. 


(Law Causes Nos. 83,568, 83,569, 83,570 and p3,571.) 

Come now the parties hereto, in each of the above en¬ 
titled causes, by their respective attorneys of record and 
agree that these causes may be consolidated foi^ the pur¬ 
pose of trial before the same jury; whereupon, c^Dmes now 
a jury of good and lawful persons of this district, to-wit: 
Everett D. Sanford, Albert M. Priest, Thomas Dj Riordan, 
Henri J. Sappey, Harry M. Miller, Clarence E. Bowen, 
William P. Brown, Harry E. Grier, Elsie M. Taggart, Hugli 
A. Thrift, George M. Fox and Bollie B. Jones, who arc 
duly sworn to well and truly try the issues herein joined, 
in each of the above entitled causes, and after thise causes 
are heard in part the jury is respited until tomorrow morn¬ 
ing at ten o’clock. 

Monorandum. 

February 7, 1935.—Verdict for Plaintiff for $4,000.00. 

I 

Supreme Court of the District of Columbia. 

Monday, February ife, 1935. 


Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

♦ **•#■»* 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be,! and the 
10 same is hereby overruled, and judgment verdict 
ordered. j 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Four Thousand Dollars 
($4,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 
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Fi-oin the foreg'oin.u' jiulgnient tlio defendant by its ;it- 
toi’iieys of record, in o])en Court, notes an appeal to tin' 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum 
of One Ilundi-ed Dollars ($100.00) with leave to deposit 
Fifty Dollars ($ 00 . 00 ) casli with the clerk in lieu thereof, 
and a furtlier imdertaking to act as a supersedeas bond is 
hereby fixed in the sum of Five Thousand Dollars 
($o,0f)0.0n). 


Mcmorauduw. 


Februarv 2b, lOOb.—Supersedeas Rond a])})roved and 
filed. 

11 Df cl a rat ion. 


Fhled Januarv 0, 1934. 


In the Supreme (’ourt of the District of Columbia, Holding 

a T>aw Term. 

At Law. Xo. s:5b()9. 

Anna Scuticht. PlaintitT, 
vs. 

Goldexbekg* s, IxcoHroKATET>, a Body (‘orj^nrato. Defendant. 

The plaintiff, Anna Schicht, sues the dfd'eudant. Golden- 
berg's, Incorporated, a body cor]'orate. for that heretofore, 

to wit, on the 4th dav of Januarv, 193.*', the defendant cor- 

• • 

poration was engaged in a general dei)artment store busi¬ 
ness, and in the conducting and cari-ying on of its said busi¬ 
ness located at Seventh and K Streets, Xorthwest, in the 
(hty of AVashington, District of (h)lumbia, for the conven¬ 
ience of its customei’s, ])atrons and the general juiblic,main¬ 
tained, operated and controlled certain passenger elevators 
in the said de])artment store building, which it habitually in¬ 
vited its said customers, patrons and the general public to 
enter and use for the purpose of being carried to and from 
the various floors of the said department store building con¬ 
ducted as hereinabove described; and that on the dav and 

• 

year afoi'esaid the said plaintiff, while lawfully on the second 
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floor of the said biiikliiiij: conducted hy the defendant as 
aforesaid, had occasion to and did then and thci*c enter one 
of the said elevators of defendant corjioration witlj its knowl¬ 
edge and consent and by its invitation, for the purpose of 
being carried to the first or ground floor of said department 
store building; whereby it then and there became and was 
the duty of the defendant to have its said elevator, 
12 elevator ap])liances, elevator safeties, elevator equip¬ 
ment and elevator a])purtenances in a i-easpnably safe 
condition and in charge of a ])erson of reasonably jeompetent 
skill and care and to operate the same with ])ru4ence, care 
and skill and with due regard to the ])laintiff ancjl of others 
similarly situated. But the ])laintiff avers that in violation 
of its duty in that regard the defendant coi-j^oraition negli¬ 
gently and carelessly suffei'ed and ])erniitted its sa|td elevator 
to be in an unsafe and inpiroiier condition and then and there 
negligently and carelessly suffered and permit ted jlie shackle 
and shackle-bolt to be out of due and ])ro])er order and con¬ 
dition and negligently and carelessly ])erniitted the cable 
and cables to become and be in an unsafe condition, and neg¬ 
ligently and carelessly permitted and allowed tl|e cable to 
become crystallized within the shackle and shackle-bolt and 
negligently and carelessly allowed and pei'initted t|ie elevator 
safety and elevator governor to become and be in an unsafe 
and improper condition and the said corporation, its agents, 
servants and employees were then and there without com¬ 
petent skill, ability and knowledge, and said defendant cor¬ 
poration, its agents, servants and enqiloyees then and there 
carelessly and negligently controlled, o])erated and managed 


the said elevator in which the plaintiff was riding as afore¬ 
said. Whereby and by reason whereof, the said elevator fell 
and was permitted to fall and be ]n*ecipitated ''vith great 
force and violence, to wit, fi-oni the second floor j)f said de¬ 


partment store building to a ])oint, at, near oi* abodt the base¬ 
ment floor causing the plaintiff to be dashed or forded against 
and struck by the walls, floors and other ]:>arts of the said 
elevator with great foi'ce and violence, although with the 
exercise of dm* care and prudence on her part. 

Bv reason of the negligence and carelessness of the 
13 defendant corporation as aforesaid, the plijiintitf suf¬ 
fered severe, painful and ]')ermanent injuijies in and 
to her eye causing much pain to the plaintiff upc^n reading 
and periods of nausea as a result of the aforesaid injury; 
that plaintiff suffered and will in the future suffer from an 
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injury to her lower back and a sacro-iliac strain; that plain¬ 
tiff suffered a severe nervous and physical shock and the said 
injuries and shock have impaired, unsettled and unstrunir 
the plaintiff arid thus occasioned a severe and i)ermanent in¬ 
jury to her nervous system, all of which has had and will in 
the future continue to have a depressing effect on the plain¬ 
tiff causing great mental anguish and pain of mind and body 
all to the great damage of your plaintiff in the sum of Ten 
Thousand (irl0,0()().0()) Dollars. 

Second Count. Tlie ])laintitT, Anna Schicht, sues the de¬ 
fendant, Goldenberg's, Tncor])orated, a body cor])orate, for 
that heretofore, to wit, on the 4th day of January, 1933, the 
defendant corporation was engaged in a general de])artment 
store business and in the conducting and carrying on of its 
said busiiiess located at Seventh and K Streets, Northwest, 
in the Citv of Washington, District of Columbia, for the 
convenience of its customers, ])atrons and the general ])ublic, 
maintained, o])(‘rated and controlled certain ])assenger ele¬ 
vators in the said de])artment store building, which it habitu¬ 
ally invited its said customers, ])atrons and the general 
])ublic to enter and use for the ])ur])ose of being carried to 
and from the |various floors of the said de])artment store 
building, conducted as hereinabove described: and that on 
the day and year aforesaid the said iriaintiff, while lawfully 
on the second, floor of the said building conducted by the 
defendant as aforesaid, had occasion to and did then and 
there enter said elevator of defendant cor])oration with its 
knowledge and consent and by its invitation, for the 
14 purpose of being carried to the first or ground floor 
of said department store building: whereby it then 
and there became and was the duty of the said defendant 
corporation in the o})eration and maintenance of its said ele¬ 
vator and the elevator which plaintiff* was using as afore¬ 
said to comply with any and all District of Columbia regula¬ 
tions and Codes then and there in force and effect in the 


]iro})er maintenance and operation of its said elevator as 
aforesaid, but your ])laintiff states that in disregard of its 
duty the saidi corporation, its agents, servants and em- 
})loyees violated, disregarded and failed to comply with Rule 
124-a of the Elevator Regulations then and there in force 
and effect in the District of Columbia, which ]U'ovides as 
follows: 
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“Rule 124. Car Safeties and Speed Governori. 


“a. Passenger elevators suspended by cables shall be 
provided with a car safetv device attached to the car frame 
below the car inclosure. j 

“Where duplex safeties are used, one of such devices shall 
be located below the car inclosure and the other iii the cross¬ 


head of the car, both being attached to the car fraJne and op¬ 
erated by the same speed governor. 

“Safeties shall be capable of sto])ping and sn 
car with the rated load. The ap])lication of the 
not cause the car platform to become out of levc^l in excess 


siaining the 
safetv shall 


of V 2 inch per foot measured in any direction. 


“The car safety shall be so constructed that ifi applied it 
cannot decrease its retarding force until the car has stopped. 
When the car safety is applied, no decrease in the tension 
of the governor cable or motion of the car or coujiterweight 


in descending shall release the car safetv. 
be operated by speed governors.” 


Car safeties shall 


In that, the said elevator in which plaintiff \ras a pas¬ 
senger, did not have a safety capable of stopping and sus¬ 
taining the car with the rated load. And your plaintiff states 
that in further disregard of its duty the said cdrporation. 


its agents, servants and employees violated, disregarded 
and failed to comply with Rule 124-d of the Elevator 
15 Regulations then and there in force and etfect in the 
District of Columbia, which provides as follows: 

“Safeties of the instantaneous type may bi used on 
power passenger elevators having a rated speed not in 
excess of 100 feet per minute, provided that the aqtual speed 
of the elevator car does not exceed 110 feet per jminute on 


up travel with rated load in the car. On oversjpeed such 
safeties shall be applied by the governor. Govel^nors used 
in connection with safeties of the instantaneous type shall 
have an inertia factor sufficient to trip the safety immedi¬ 
ately and independently of the overspeed action c^f the gov¬ 
ernor should the hoisting cables part.” j 


In that, the said elevator in which plaintiff was a passen¬ 
ger as aforesaid, did not have a governor whi(!;h had an 
inertia factor sufficient to trip the safety immediately and 
independently of the overspeed action of the governor when 
the hoisting cable broke and parted. Consequently and by 
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reason of said failure to coinjdy with the Elevator Regula¬ 
tions then and there in force and et’feet, the said elevator 
fell and was i^erniitted to fall to a point at or about the 
icround or basement tiooi-, wherebv and bv reason whereof 
the said ])laintiff was dashed or forced against and struck 
by the walls, floors and other ]>arts of tlie said elevator with 
great force and violence, although with the exercise of due 
care and prudence on her part. 

By reason of the negligence and carelessness of the de¬ 
fendant cor])oration as aforesaid, the plaintiff suffered se¬ 
vere, })ainfui and permanent injuries in and to her eye caus¬ 
ing much })ain to the ])laintiff u])on i-eading and ])eriods of 
nausea as a i-esult of her aforesaid eye injury; tiiat plain¬ 
tiff suffered and' will in the future suffer from an injury 
to her lower back and a sacro-iliac strain: that })laintiff 
suffered a seveiv nervous and ])hysical shock and the said 
injuries and shock have impaired, unsettled aiul unstrung 
your })laintiff and thus occasioned a severe and peimianent 
injury to her nervious system, all of which has had and will 
in the future continue to have a de])ressing effect on 
1() the ])laintiff causing gi'eal mental anguish and jiain 
of mind and body all to the great thmiage of your 
plaintiff in the sum of Ten Thousand ($10,000.()0) Dollars. 

JAMES A. O’SHEA, 
i JOHN II. BUKXETT, 

ALFRED OOLDSTETX, 

for Plaintiff. 


Pleas. 

Filed February 6, 1934. 


1. Comes now the defendant in the above-entitled cause, 
by its attorneys, and, foi- ])le:i to the First Count of the 
Declaration in said cause hied, denies that it negligentlv, 
carelessly or otherwise, suffered or ])ermitted said elevator 
to be in an unsafe oi' improper condition, or negligently, 
carelessly or otherwise suffei-ed or ]ierniitted the shackle 
or the shackle-bolt thereof to be out of due and proper 
order and condition, or negligentlv, carelesslv or otherwise 
])ermitted the cable oi* cables thereof to become or be in an 
unsafe condition, or negligentlv oi* cai’elesslv oi* otherwise 
permitted or allowed the cable to become crystallized, or 
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negligently, carelessly oi* otherwise allowed or permitted 
the elevator safetv or elevator i^overnor to becohie or be in 
an unsafe or impi*o}Der condition, or that its agenjs, sei-vants 
or employees, or any of them, were without comi^etent skill, 
ability or knowledge, or tliat its agents, servants, or em- 
])loyees, or any of them, carelessly or negligently controlled, 
operated or managed said elevator, and denies that said ele¬ 
vator fell, or was permitted to fall, as the result of any neg¬ 
ligence on the part of the said defendant. 

2. And, for plea to the Second (^ount of said D3claration, 

the said defendant denies that it disregardt^d or failed 
17 to comply with Rule 124-a of the Elevator Regula¬ 
tions of the Distinct of Columiiia, and aver|? that said 
elevator did have a safety capable of sto})])ing ai:(d sustain¬ 
ing the car thereof with the rated load, denies tjiat it vio¬ 
lated, disregarded, or failed to comply with Rull? r24-d of 
said Elevator Regulations, and avers that said itegulation 
was inapplicable, in that said elevator was not equipped 
with a safety of the instantaneous type, to which type alone 
said Rule 124-d api)lied; and the said defendant denies that 
said elevator fell, or was ])ermitted to fall, as the result of 
any negligence on the jiart of said defendant. 

3. And, for further plea to said declaration, and to each 
count thereof, the said defendant says that saiq elevator 
was caused to fall as the result of a condition existing in 
the mechanism and appliances thereof which took blace and 
existed without the prior knowledge of the said defendant, 
that an ins{)ection did not and would not have disclosed 
such condition prior to the occurrence of said accident, and 
that said elevator was properly built, inspected a,nd main¬ 
tained, and was operated with due care. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Bill of Particulars. 

Filed March 1,1934. 

• In accordance with the order of Court herein pkssed on 
the 23rd day of February, 1934, the defendant files this, 
its Bill of Particulars, as to its Third Plea hereiii filed. 
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1. The ]Darticiilar condition whicli existed in the mecha¬ 
nism and a]>pliances of said elevator was a crystalli- 
18 zation of one or more of the cables thereof. 

2. The particular result of said condition was that 
said cable i»*ave wav. 

.‘h Tlie particular condition existini»‘ in the mechanism 
and a])pliances which an inspection would not disclose is 
that refei-red to in Parairraph 1 hereof. 

SIMON, K0ENIGSBERGP:R & YOUNG, 
LAWRENCE KOENIGSBERGER, 

I Attorneys for Defendant. 

Filed on behalf of Goldenber»-’s, Inc., 7th and K Streets, 
Northwest, Washington, D. C. 


Memorayid'nm. 


February ^,1935.—Verdict for Plaintiff for .$7)00. 


Supreme Court of the District of Columbia. 


]\Ionday, February 18, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 


Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be. and the same is 
hei-eby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Hundred Dollars 
($500.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torneys of record, in open Court, notes an appeal to 
19 the Court of A])peals of this District; whereupon, an 
undertaking to act as a supersedeas bond is hereby 
fixed in the sum of One Thousand Dollars ($1,000.00), and 
a further undertaking to act as a cost bond is hereby fixed 
in the sum of One Hundred Dollars ($100.00) with leave 
to deposit Fifty Dollars ($50.00) cash with the clerk in 
lieu thereof. 
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MemoraTidum, i 

February 25, 1935.—Supersedeas Bond approved and 

filed. ^ 

! 

20 Decla rati 0 ) 1 . | 

I 

Filed January 9, 1934. j 

1 

In the Supreme Court ot* the District of Cojumbia. 

1 

I 

Holding a Law Term. I 

i 

At Law. Xo. 83570. j 

j 

Alfred Schicht, Plaintiff, j 

I 

vs. I 

1 

Goldenberg’s, INCORPOR.A.TED, a Bodv Corporate, pefendant. 

I 

The plaintiff, Alfred Schicht, sues the defendailit. Golden- 
berg’s, Incorporated, a body corporate, for that Ijieretofore, 
to wit, on the 4th day of January, 1933, the defendant cor¬ 
poration was engaged in a general department ^tore busi¬ 
ness, and in the conducting and carrving on of its said busi- 
ness located at Seventh and K Streets, Northwest, in the 
City of Washington, District of Columbia, for the con¬ 
venience of its customers, patrons and the general public, 
maintained, operated and controlled certain passenger ele¬ 
vators in the said department store building,' which it 
habitually invited its said customers, patrons and the gen¬ 
eral public to enter and use for the purpose of being car¬ 
ried to and from the various floors of the said department 
store building conducted as hereinabove described; and 
that on the day and year aforesaid the said plaiijitiff’s in¬ 
fant child, Gertrude Schicht, while lawfully on il\e second 
floor of the said building conducted by the defehdant as 
aforesaid, had occasion to and did then and thclre enter 
said elevator of defendant corporation with its kijiowledge 
and consent and by its invitation, for the purpose jof being 
carried to the first or ground floor of said departm(pnt store 
building; whereby it then and there became and was the 
duly of tlie defendant to have its said elevator, ele- 

21 vator appliances, elevator safeties, elevato^- equip¬ 
ment and elevator appurtenances in a rei^sonably 

2—6485a i 
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safe condition and in cliarg*e of a person of reasonably com¬ 
petent skill and'care and to 0])erate the same with prudence, 
care and skill and with due rei^ard to the plaintilf’s infant 
child. But the'plaintitf avers that in violation of its duty 
in that reg‘ard the defendant cor])oration negligently and 
carelessly suffered and permitted its said elevator to be in 
an unsafe and improper condition and then and there neg¬ 
ligently and carelessly suffered and permitted the shackle 
to be out of due and proper order and condition and negli¬ 
gently and carelessly permitted the cable and cables to be¬ 
come and be in an unsafe condition, and nea’ligentlv and 
carelesslv ])ermitted and allowed the cable to become crvs- 
talized within the shackle and shackle-bolt and negligentlv 
and carelessly allowed and pei-mitted the elevator safety 
and elevatoi* governor to become and be in an unsafe and 


improper condition and the said cor])oration, its agents, 
servants and employees wei'e then and thei*e without com¬ 
petent skill, abilitv and knowleduv, and said defendant cor- 
poration, its agents, servants and em])loyees then and there 
carelessly and negligently conti'olled. oi)erated and man¬ 
aged the said elevator in which plaintiff's infant child was 
ridiim- as aforesaid. Wherebv and bv i-eason whereof, the 
said elevatoi- fell and was ])ermitted to fall and be precipi¬ 
tated with great foi'ce and violence, to wit, from the second 


floor of said de])artment store building to a ])oint at or 
about the luisement floor causing the plaintiff's infant child 
to be dashed or forced against and struck bv the walls, 
floors and other parts of the said elevator with great force 
and violence, although with the exercise of due care and 
prudence on her ])art. 

By reason of the negligence and carelessness of the de¬ 
fendant corporation as aforesaid, the plaintiff’s in- 
22 fant child has suffered iiermaneiit and painful in¬ 
juries, namely, right sacro-iliac strain, acute; hema¬ 
toma, right thigh, quadriceps, middle third, with functional 
weakness; bruised cartilage, 7th rib, right side; that she is 
now suffering and will in the future continue to suffer from 
a severe and permanent back-strain, and is unable to bear 
full weight on her right thigh; that she suffered a severe 
and permanent injury to her right chest, which said injury 
is aggravated by deep respiration; that the said infant 
child suffered a severe nervous and ])hysical shock and the 
said injuries and shock have impaired, unsettled and un- 
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strung* your infant plaintiff and thus occasione|i a severe 
and ])ernianent injury to her nervous system, all of which 
has had and will in the future continue to have a Repressing 
effect on the ])laintiff’s infant child causing gr^at mental 
anguish and ])ain of mind and body; that said infant child 
was and is now a member of i)laintilf’s family! and as a 
proximate result and conseciuence of the aforesaid injuries 
and suffering jilaiiitiff lost the service and socipty of his 
said infant child and plaintiff will in the future cpntinue to 
lose the service and society of said infant childj until she 
reaches the age of 21 years, and the service of jsaid child 
will in the future be rendered less valuable until sjie reaches 
the age of 21 years, and the plaintiff by reason of the fore¬ 
going was and will in the future be put to great trouble and 
ex])ense for medicines, medical care, attention and nursing 
in and about his attenijit to have said infant ch^ld healed 
and cured of her afoi*esaid injuries, wounds, aihjnents and 
afflictions, all to the great damage of plaintiff in tjiie sum of 
Twenty-Five Thousand ($25,()()0.()0) Dollars. | 

Second Count. The i)laintiff, Alfred Schicht,! sues the 
defendant, Goldenberg’s, Incoi-porated, a pody cor- 
22 ])orate, for that heretofore, to wit, on the Rth day of 
January, 1923, the defendant corporation was en¬ 
gaged in a general de])artnient store business aRd in the 
conducting and carrving on of its said business located at 
Seventh and K Streets, Northwest, in the City of Wash¬ 
ington, District of Columbia, for the convenience of its 
customers, })atrons and the general public, maintained, 
operated and controlled certain passenger elevatprs in the 
said department store building, which it habitually invited 
its said customers, patrons and the general public to enter 
and use for the purpose of being carried to and from the 
various floors of the said department store building con¬ 
ducted as hereinabove described; and that on the| day and 
year aforesaid the said plaintiff’s infant child, (Jertrude 
Schicht, while lawfullv on the second floor of the sdid build- 
ing conducted bv the defendant as aforesaid, had!occasion 
to and did then and there enter said elevator of djefendant 
corporation with its knowledge and consent and hy^ its invi¬ 
tation, for the purpose of being carried to the! first or 
ground floor of said department store building; whereby it 
then and there became and was the duty of the said defend¬ 
ant corporation in the operation and maintenance of its 
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said elevator and the elevator which plaintiff’s infant child 
was nsin< 4 ’ as aforesaid to comply with any and all District 
of Columbia rei^ulations and (’odes then and there in force 
and effect in the jiroper maintenance and operation of its 
said elevator as aforesaid, but your jilaintiff states that in 
disregard of its duty the said corporation, its agents, serv¬ 
ants and employees violated, disregarded and failed to 
comply with Rule 124-a of the Elevator Regulations then 
and there in force and effect in the District of Columbia, 
which I have not vet received the bill. 


24 “Rule 124. Car Safeties and Speed Governors. 

“a. Passenger Elevators suspended by cables shall be 
provided with a car safety device attached to the car frame 
below the car inclosure. 

“Where duplex safeties are used, one of such devices 
shall be located below the car inclosure and the other in 
the crosshead of the car, both being attached to the car 
frame and operated by the same speed governor. 

“Safeties shall be capable of stopping and sustaining 
the car with the rated load. The application of the safety 
shall not cause the car platform to become out of level in 
excess of l-j inch per foot measured in any direction. 

“The car safety shall be so constructed that if applied it 
can not decrease its retarding force until the car has 
stopped. When the car safety is applied, no decrease in 
the tension of the governor cable or motion of the car or 
counterweight in descending shall release the car safety. 
Car safeties shall be operated by speed governors.” 


In that, the said elevator in which plaintiff’s infant child 
was a passengel*, did not have a safety capable of stopping 
and sustaining the car with the rated load. And vour 
plaintiff states that in further disregard of its duty the 
said corporation, its agents, servants and employees vio¬ 
lated, disregarded and failed to comply with Rule 124-d of 
the Elevator Regulations then and there in force and effect 
in the District of Columbia, which provides as follows: 

“Safeties of the instantaneous type may be used on 
power passenger elevators having a rated speed not in ex¬ 
cess of 100 feet per minute, provided that the actual speed 
of the elevator car does not exceed 110 feet per minute on 
up travel with rated load in the car. On overspeed such 
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safeties shall be applied by the governor. Governors used 
in connection with safeties of the instantaneous type shall 
have an inertia factor sufficient to trip the safety immedi¬ 
ately and independently of the overspeed action 'of the gov¬ 
ernor should the hoisting cables part.’’ 

In that, the said elevator in which plaintiff’s ipnfant child 
was a passenger as aforesaid, did not have ^ governor 
which had an inertia factor sufficient to trip the safety im¬ 
mediately and independently of the overspeed action of 
the governor when the hoisting cable 'broke and 

V- C? I 

25 parted. Consequently and by reason of Said failure 
to comply with the Elevator Regulations then and 
there in force and effect, the said elevator fell and was per¬ 
mitted to fall to a point at or about the groui'^d or base¬ 
ment floor, whereby and by reason whereof the baid plain¬ 
tiff’s infant child was dashed or forced against '^nd struck 
by the walls, floors and other parts of the said elevator 
with great force and violence, although with the exercise 
of due care and prudence on her part. 

By reason of the negligence and carelessness of the de¬ 
fendant corporation as aforesaid, the plaintiff’s infant 
child has suffered permanent and painful injuries, namely, 
right sacro-iliac strain, acute; hematoma, right tljigh, quad¬ 
riceps, middle third, with functional weaknes^; bruised 
cartilage, 7th rib, right side; that she is now sneering and 
will in the future continue to suffer from a severp and per¬ 
manent back-strain, and is unable to bear full jweight on 
her right thigh; that she suffered a severe and permanent 
injury to her right chest, which said injury is ajggravated 
by deep respiration; that the said infant child suffered a 
severe nervous and physical shock and the said injuries 
and shock have impaired, unsettled and unstrun;^ your in¬ 
fant plaintiff and thus occasioned a severe and permanent 
injury to her nervous system, all of 'which has had and will 
in the future continue to have a depressing effect on the 
plaintiff’s infant child causing great mental anguish and 
pain of mind and body; that said infant child \ias and is 
now a member of plaintiff’s family and as a proximate re¬ 
sult and consequence of the aforesaid injuries andj suffering 
plaintiff lost the service and society of his said infant child 
and plaintiff will in the future continue to lose tlie service 
and societv of said infant child until she reaches the age 

I o 
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of 21 years, and the service of said child will in the 
26 future he rendered less valuable until she reaches 
the age of 21 years, and the plaintiff by reason of the 
foregoing was and will in the future be put to great trouble 
and expense for medicines, medical care, attention and 
nursing in and about his attempt to have said infant child 
healed and cured of her aforesaid injuries, wounds, ail¬ 
ments and afflictions, all to the great damage of plaintiff in 
the sum of Twentv-Five Thousand ($25,000.00) Dollars. 

JAMES A. O’SHEA, 

! JOHN H. BURNETT, 

! ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

Pleas. 

Filed Februarv 6, 1934. 

• * * • 41 • 


1. Comes now the defendant in the above-entitled cause, 
by its attorneys, and, for plea to the First Count of the 
Declaration in said cause filed, denies that it negligently, 
carelessly or otherwise, suffered or permitted said elevator 
to be in an unsafe oi* improper condition, or negligently, 
carelessly or otherwise suffered or permitted the shackle 
or the shacklefbolt thereof to be out of due and pro])er 
order and condition, or negligentlv, carelesslv or otherwise 
permitted the cable or cables thereof to become or be in an 
unsafe condition, or negligently or carelessly or otherwise 
permitted or allowed the cable to become crystallized, or 
negligently, carelessly or otherwise allowed or permitted 
the elevator safetv or elevator governor to become or be in 
an unsafe or improper condition, or that its agents, serv¬ 
ants or em])loyees, or any of them, were without competent 
skill, ability or knowledge, or that its agents, servants, or 

employees, or any of them, carelessly or negligently 
27 controlled, operated or managed said elevator, and 
denies that said elevator fell, or was permitted to 
fall, as the result of any negligence on the part of the said 
defendant. 

2. And. for ]>lea to the Second Count of said Declaration, 
the said defendant denies that it disregarded or failed to 
comply with Rule 124-a of the Elevator Regulations of 
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the District of Cohiiiibia, and avers that said ^levator did 
have a safety capable of stopping and sustaining the car 
thereof with the rated load, denies that it violated, disre¬ 
garded, or failed to comply with Rule 124-d of said Ele¬ 
vator Regulations, and avers that said Regi^lation was 
ina])])licable, in that said elevator was not eqi^ipped with 
a safety of the instantaneous tyi)e, to which type alone 
said Rule 124-d a]p)lied; and the said defendant denies 
that said elevator fell, or was permitted to fall afe the result 
of any negligence on the ])ai*t of the said defendant. 

3. And, for further ]'>lea to said declaration, hnd to each 
count thereof, the said defendant says that said elevator 
was caused to fall as the I'esult of a condition |existing in 
the mechanism and a])])liances thereof which jtook place 
and existed without the ])rior knowledge of tile said de¬ 
fendant. tliat an ins])ection did not and woulcjl not have 
disclosed such condition prior to the occurreilce of said 
accident, and that said elevator was properhj built, in¬ 
spected and maintained, and was operated witll due care. 
SLMOX, KOEXIGSBERGER & YOltXG, 
LAWREXCE KOEXIGSBERGER, 

Attorneys for Defendant. 

I 

28 Bill of Particulars. j 

Filed :SU\vch 1, 1934. i 


In accordance with the order of Court herein passed on 
the 23i;d day of February, 1934, the defendant files this, 
its Bill of Particulars, as to its Third Plea herein filed. 

1. The ])ai’ticular condition which existed in the mecha¬ 
nism and ajnpliances of said elevator was a crystallization 
of one or more of the cables thereof. 

2. The particular result of said condition was that said 
cable u-ave wav. 

3. The particular condition existing in the ijnechanism 

and appliances which an inspection would not ^lisclose is 
that referred to in Paragraph 1 hereof. | 

8IMOX, KOEXIGSBERGER & YOI^NG, 
LAWREXCE KOEXIGSBERGER, ! 

Attorneys for Defendant. 

I 

Filed on behalf of Goldenberg’s, Inc., 7th and }K Streets, 
Xorthwest, "Washington, D. C. 
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Memorandum. 

February 7, 1935.—Verdict for Plaintiff for $1500. 
Supreme Court of the District of Columbia. 

i Monday, February 18, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the 

29 same is hereby overruled, and judgment on verdict 
ordered. 

AVherefore, it is considered that y)laintiff recover of the 
defendant heroin the sum of One Thousand Five Hundred 
Dollars ($150(100), together with costs of suit to be taxed 

bv the clerk and have execution thereof. 

* 

From the foregoing judgment the defendant by its at¬ 
torneys of record, in o])en Court, notes an appeal to tlie 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a sn]>ersedeas bond is herel)y fixed in llie 
sum of Two Thousand Dollars ($2000.00), and a further 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

M emorandum. 

February 25, 1935.—Supersedeas Bond a})proved and 
filed. 

30 Declaration. 

Filed January 9, 1934. 

In the Supreme iCourt of the District of Columbia, Holding 

a Law Term. 

At Law. Xo. 83571. 

Alfred Schicht, Plaintiff, 
vs. 

Goldenberg's, Incorporated, a Body Corporate, Defendant. 

The plaintiff Alfred Schicht, sues the defendant. Golden- 
berg’s, Incorporated, a body corporate, for that heretofore. 
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to Avit, on the 4th clay of January, 1933, the clefendant 
corporation was engaged in a general department store 
business, and in the conducting and carrying on oif its said 
business located at Seventh and K Streets, Northwest, in 
the City of Washington, District of Columbia, for the con¬ 
venience of its customers, patrons and the general public, 
maintained, operated and controlled certain passenger ele¬ 
vators in the said department store building, which it ha¬ 
bitually invited its said customers, patrons and the general 
public to enter and use for the purpose of being carried 
to and from the various floors of the said department store 
building conducted as hereinabove described; and that on 
the day and year aforesaid the said ])laintifp's wife, Anna 
Schicht, while lawfully on the second floor of the said build¬ 
ing conducted bv the defendant as aforesaid, had occa- 
sion to and did then and there enter said elevat|)r of de¬ 
fendant corporation with its knowledge and conseht and by 
its invitation, for the pur])Ose of being carried to the first 
or ground floor of said department store building; 

it then and there became and was the dut 
31 defendant to have its said elevator, elevator appli¬ 


ances, elevator safeties, elevator oqui])ment 


vator appurtenances in a reasonably safe condition and in 


charge of a person of reasonably competent skill 
and to operate the same with prudence, care and 
with due regard to the ])laintiff’s wife. But the 


whereby 
V of the 


and ole- 


and care 
skill and 
plaintiff 


avers that in violation of its duty in that regard the de¬ 
fendant cor|)oration negligently and carelessly suffered and 
permitted its said elevator to be in an unsafe and impro])er 
condition and then and there negligently and c^irelessly 
suffered and i)ermitted the shackle to be out ofjdue and 
proper order and condition and negligently and carelessly 
permitted the cable and cables to become and be in an 
unsafe condition, and negligently and carelessly permitted 
and allowed the cable to become crystallized within the 
shackle and shackle-bolt and negligently and cirelessly 
allowed and permitted the elevator safety and elevhtor gov¬ 
ernor to become and be in an unsafe and improp(n' condi¬ 
tion and the said corporation, its agents, servants and em¬ 
ployees were then and there without competent slfill, abil¬ 
ity and knowledge, and said defendant corpori^tion, its 
agents, servants and employees then and there carelessly 
and negligently controlled, operated and managed I the said 
elevator in which plaintiff’s wife was riding as ai'oresaid. 
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'\Vlioi'ol)v and ])v reason vliercof, the said elc'vator fidl and 
was permitted to fall and be precipitated with .irreat force 
and violence, to wit, from the second floor of said depart¬ 
ment store buildinir to a j)oint at or alx)nt the basement 
floor causing- the plaintiff's wife to be dashed or foi-ced 
aii'ainsl and struck by tlie walls, floors and other parts of 
the said elevator with i^reat force and violence, althomrh 
with the exei’cise of due cai'e and ])rndence on her ])ai*t. 

By reason of the ne.irliuence and carelessness of the de¬ 
fendant cor])oration as aforesaid, the ])laintiff's wife 

32 has suffered a severe and painful injury to her eye, 
causing much ])ain to plaintiff's wife u])on reading 

and periods of nausea as a result of the aforesaid injury: 
that plaintiff's wife suffered and will in the future suffer 
from an injury to her lowei- back and a saci'o-iliac strain; 
that jdaintiff's wife suffered severe nervous and ])hysical 
shock and the said injuries and shock have im])aired, un¬ 
settled and unstrung ])laintitf*s wife and thus occasioned 
a severe and |)ermanent injury to her nervous system, all 
of which has had and will in the future continue to have a 
de]>ressing effect on the ])laintiff's wife causing great 
Tnental anguish and jniin of mind and body; that as a ])roxi- 
mate result and consecpience of the aforesaid injuries and 
suffering jdaintift* lost the service, society and consort ion 
of his said wife, and ])laintiff will in the futui’e continue to 
lose the service, society and consortion of his said wife, 
and the service of his said wife will in the future be ren¬ 
dered less valuable; that ])laintiff by reason of the fore¬ 
going was and will in the future be ])ut to great ti’ouble 
and expense foi’ medicines, medical care, attention and 
nursing in and about his attempt to have his said wife 
healed and ctired of hei* aforesaid injuries, wounds, ail¬ 
ments and afflictions, all to the great damage of jdaintiff 
in the sum of Twenty-Five Thousand (.'r2o,0(X).()()) Dollars. 

Second Count, The plaintiff, Alfred Schicht, sues the de¬ 
fendant, Goldenberg’s, Incorporated, a body corporate, for 
that heretofore, to wit, on the 4th dav of Januarv, 11)33, the 
defendant corporation was engaged in a general depart¬ 
ment store business and in the conducting and carrying on 
of its said business located at Seventh and K Streets, North¬ 
west, in the City of Washington, District of Colum- 

33 bia, for the convenience of its customers, patrons 
and the general public, maintained, o])orated and 

controlled certain passenger elevators in the said dei)art- 
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iiient store building, which it habitually invited its said 
customer, patrons and the general public to enter and use 
for the purpose of being carried to and from tile various 
floors of the said department store building conducted as 
hereinabove described; and that on tlie day and year afore¬ 
said the said plaintiff’s wife, Anna Schicht, while lawfully 
on the second floor of the said building conducted bv the 
defendant as aforesaid, had occasion to and didj then and 
there enter said elevator of defendant corporatioji with its 
knowledge and consent and by its invitation, foij the pur¬ 
pose of being carried to the first or ground flocjr of said 
department store building; whereby it then and jtherc be¬ 
came and was the duty of the said defendant cor])oration 
in the operation and maintenance of its said elevator and 
the elevator which plaintiff’s wife was using as aforesaid 
to comply with any and all District of Columbia regulations 
and Codes then and there in force and effect in the proper 
maintenance and operation of its said elevatoi- as afore¬ 
said, but your plaintiff states that in disregai'd of its duty 
the said cor])oration, its agents, servants and em])loyecs 
violated, disregarded and failed to comply with I^ule 124-a 
of the Elevator Regulations then and there in t]oi-ce and 
effect in the District of (’olumbia, which ])rovid(|s as fol¬ 
lows : 


“Rule 124. (’ar Safeties and Si)eed (rovernorsj 
‘‘a. Passengei’ elevators suspended by cables shall be 
provided with a car safety device attached to the cpir fi-amo 
below the car inclosure. 

‘‘Where du])lex safeties ai'o used, one of such devices 
shall be located below the car inclosure and the other in the 
crosshead of the car, both being attached to the clir frame 


and oi)erated by the same speed governoi'. j 

“Safeties shall be capable of sto])ping and susta ning the 
car with the rated load. The ap])lication of the 
34 safety shall not cause the car platform to become 
out of level in excess of Vj inch per foot measured 
in anv direction. 

“The car safety shall be so constructed that if applied 
it can not decrease its retarding force until the j car has 
stopped. When the car safety is applied, no decrease in the 
tension of the governor cable or motion of the car or 
counterweight in descending shall release the car safety. 
Car safeties shall be operated by speed governors.” 
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In that, the said elevator in which plaintiff's wife was a 
passen.c:cr, did not have a safety capable of stopping: and 
sustaining the car with the rated load. And your ])laintiff 
states that in further disregard of its duty the said corpo¬ 
ration, its agents, servants and employees violated, disre¬ 
garded and failed to comply with Rule 124-d of the Eleva¬ 
tor Regulations then and there in force and effect in the 
District of C’olumbia, which })rovides as follows: 


“Safeties of the instantaneous type may be used on 
})ower passenger elevators having a rated speed not in 
<‘XC(‘ss of 1(H) feet ])er minute, i)rovided tliat the actual 
s})eed of the dlevator car does not exceed 110 feet ])er min¬ 
ute on up travel with rated load in the car. On overspeed 
such safeties shall be ap])lied by the governoi*. Oovernors 
used in connection with safeties of the instantaneous ty])e 
shall have an inertia factor sufficient to trip the safety im¬ 
mediately and inde])endently of the overspeed action of the 
governor should the hoisting cables j^art.'’ 


In that, the said elevator in which })laintiff's wife was a 
})assenger as aforesaid, did not have a governor which had 
an inertia factor sufficient to trip the safety immediately 
and independently of the ovei-speed action of the governor 
when the hoisting cable broke and parted. Consequently 
and by reason of said failure to comply with the Elevator 
Regulations then and there in force and effect, the said ele¬ 
vator fell and was ])ermitted to fall to a point at or about 
the ground or basement floor, wherebv and bv reason 
whereof the said plaintiff's wife was dashed or forced 
against and struck by the walls, floors and other 
V,7) ])arts of the said elevator with great force and vio¬ 
lence, although with the exercise of due care and pru¬ 
dence on her part. 

By reason of the negligence and carelessness of the de¬ 
fendant corporation as aforesaid, the plaintiff \s wife has 
suffered a severe and painful injury to her eye, causing 
much pain to plaintiff\s wife upon reading and periods of 
nausea: as a result of the aforesaid injury: that plaintiff’s 
wife suffered and will in the future continue to suffer from 
an injury to her lower back and a sacro-iliac strain: that 
])laintiff’s wife suffered a severe nervous and physical shoclc 
and the said injuries and shock have impaired, unsettled 
:;nd unstrung your plaintiff's wife and thus occasioned a 
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severe and permanent injury to her nervous system, all 
of which has had and will in the future continue to have a 
depressing- effect on the plaintiff’s wife, causiiiii; gTeat men¬ 
tal anguish and ])ain of mind and body; that as a }[)roximate 
result and consequence of the aforesaid injuries ajid suffer¬ 
ing plaintiff lost the service, society and consortjon of his 
wife and will in the future continue to lose the service, so¬ 
ciety and consortion of his said wife, and plaintiff \)y reason 
of the foregoing was and will in the future be put to great 
trouble and expense for medicines, medical care, 1 attention 
and nursing in and about his attempt to have his jsaid wife 
healed and cured of her aforesaid injuries, wotinds, ail¬ 
ments and afflictions, all to the great damage ofj plaintiff 
in the sum of Twentv-Five Thousand ($25,000.00^ Dollars. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Aitorneys for Plaintiff. 

36 Pleas. 

I 

Filed February 6, 1934. 


1. Comes now the defendant in the above-entitlcKl cause, 
1)y its attorneys, and, for plea to the First Coui^t of the 
Declaration in said cause hied, denies that it nejli:ligently, 
carelessly or otherwise, suffered or permitted said elevator 
to be in an unsafe or improper condition, or negligently, care¬ 
lessly or otherwise suffered or permitted the shackel or the 
shackle-bolt thereof to be out of due and proper order and 
condition, or negligently, carelessly or otherwise permitted 
the cable or cables thereof to become or be in an unsafe con¬ 
dition, or negligently or carelessly or otherwise permitted 
or allowed the cable to become crystallized, or nei|:ligently, 
carelessly or otherwise allowed or permitted the | elevator 
safety or elevator governor to become or be in ap unsafe 
or improper condition, or that its agents, servant^ or em¬ 
ployees, 01 * any of them, were without competent skill, abil¬ 
ity or knowledge, or that its agents, servants, or employees, 
or any of them, carelessly or negligently controlled, oper¬ 
ated or managed said elevator, and denies that said elevator 
fell, or was permitted to fall, as the result of any negligence 
on the part of the said defendant. 


1 
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2. And, for ])Iea to tlie Second Count of the said Dec- 
lai'ation. the said defemlant denies that it disrea'arded or 

V 

failed to comply with Kule 124-a of the Elevator Keg'ula- 
tions of the Distiact of (’olunibia, and avei's that said ele¬ 
vator did have a safety capable of stopping’ and sustaining: 
the car thereof with the rated load; denies that it violated, 
ilisre.uarded, or failed to comjily with Kule 124-d of said 
Elevatoi- KeiiTilations, and avers that said Kei»‘ulation was 
ina])])Iical)le, in that said elevator was not equipped 
.‘’>7 with a safety of the instantaneous type, to which ty])e 
alone said Rule r24-d ap])lied; and the said defend¬ 
ant denies tliat said elevator fell, or was ])ermitted to fall, 
as the result of any nei^Eji'ence on the jjart of said defend¬ 
ant. 

3. And, for further ])lea to said declaration, and to each 
count thereof, the said defendant savs that said elevator was 
caused to fall as the result of a condition e.xistiiyu' in the 
inechanisni and a])pliances thereof which took place and ex¬ 
isted without the prior knowledii’e of the said defendant, that 
an ins])ection did not and would not have disclosed such 
condition prior to the occurrence of said accident, and that 
said elevator Was ])ro])erly built, insjiected and maintained, 
and was o})erated with due care. 

SLMOX, KOEXTGSBERGER YOUXC, 
LAWREXCE KOEXIGSBERGER, 

Attorueij.^ for Defendant. 

Bill of Particulars. 

Filed ^larch 1, 1934. 


In accordance with the order of Court herein passed on 
the 23rd day 'of February, 1934, the defendant files this, its 
Bill of Particulars, as to its Third Plea herein filed. 

1. The particular condition which existed in the mechanism 
and appliances of said elevator was a crystallization of one 
or more of the cables thereof. 

2. The particular result of said condition was that said 
cable ^‘ave wav. 

3. The particular condition existini;- in the mechanism and 

appliances which an inspection would not disclose is 
3S that referred to in Parai»’raph 1 hereof. 

SIMOX, KOEXIGSBERGER & YOUXG, 
LAWREXCE KOEXIGSBERGER, 

Attorneys for Defendant. 
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1 

Filed on behalf of Goldenberg’s, Inc., 7tli and Streets, 
Northwest, Washington, D. C. 

Mem or mid am. 

February 7, lOSb.—Verdict for Plaintiff for $5Q0. 

1 

Supreme Court of the District of Columbi|i. 

I 

^rondav, February Is', 1935. 

7 j/ 

Session resumed pursuant to adjournment, IlonI, Peyton 
Gordon, Justice, presiding. 


* 


Upon consideration of the motion filed herein, f(i)r a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that ])laintiff recover of the 
defendant herein the sum of Five Hundred Dollars ($500.00), 
together with costs of suit to be taxed bv the clerk and have 
execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torneys of I'ccord, in open Court, notes an appeal to tl|e Court 
of A])peals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the suri^ of One 
Thousand Dollars ($1000.00), and a.further undertiiking to 


act as a cost bond is hereby fixed in the sum 
39 Hundred Dollars ($100.00) with leave to depod 
Dollars ($50.00) cash with the clerk in lieu 

Memoranda. 


of One 
it Fifty 
hereof. 


February 25,1935.—Supersedeas Bond approved and filed. 
March 28, 1935.—Proposed Bill of Exceptions fil|3d. 

Assignment of Errors. 

Filed April 17, 1935. 


I 

(Law Causes Nos. 83,568, 83,569, 83,570 and 83,.^71.) 

1. The Court erred in overruling the objection of ^he de¬ 
fendant to the testimony of the plaintiff Gertrude Schicht 
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ill regard to injury to her nervous system, as appears by the 
Bill of Exceptions. 

2. The Court erred in overruling the objection of the de¬ 
fendant to the testinionv of the witness Keves in regard to 
trouble with the elevator on the morning of the accident, as 
a])])ears by the Bill of Exceptions. 

3. The Court erred in admitting testinionv in regard to 
the condition of the safety on the elevator, as ajiiiears liy 
the Bill of Exceptions. 

4. The Court erred in admitting testinionv as to the con- 
ditioii of the brake of the elevator, as appears by the Bill of 
Exceptions. 

o. The Court erred in denying the motion of the defendant 
to strike out the testimony of the witness Xewton as 
40 to the description of the elevator and the condition 
of the elevator, as appears by the Bill of Exceptions. 

G. The court erred in admitting testimony as to Kule 11, 
Section A, of the Elevator Kegulations of the District of 
Columbia, as appears by the Bill of Exceptions. 

7. The court erred in excluding testinionv as to defective 
work done by the witness Xewton on an elevator in the 
Park Lane Apartment house, as appears by the Bill of 
Exceptions. 

8. The Court erred in refusing to permit counsel for the 

defendant to ask the witness Plerritv whether the twist in 
the sockets and wire in the elevator on which the accident 
occurred was different from the twist in other elevators of 
similar type in the District of Columbia, as a])p(*ars by the 
Bill of Exceptions. ^ 

9. The Court erred in denying the defendant's motion 
for a directed verdict on the first count of each declaration, 
as appears by the Bill of Exceptions. 

10. The Court erred in denying the defendant's motion 
for a directed verdict on the second count of each decla¬ 
ration, as appears by the Bill of Exceptions. 

11. The Court erred in denving the defendant's First 
Prayer for Instructions, as appears by the Bill of Exc(‘p- 
tions. 

12. The Court erred in denying the defendant's Second 
Prayer for Instructions, as appears by the Bill of Excep¬ 
tions. 

13. The Court erred in denving the defendant's Seventh 
Prayer for Instructions, as appears by the Bill of Excep¬ 
tions. 
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14. The Court erred in denying the defendadt’s Eighth 
Prayer for Instructions, as appears by the Bill! of Excep¬ 
tions. 

15. The Court erred in granting the plaintiff’s First 

Prayer for Instructions, as appeal's by the Bill of Excep¬ 
tions. 1 

41 16. The Court erred in granting the |plaintiff’s 

Fifth Prayer for Instructions, as appears l 3 y the Bill 
of Exceptions. 

SIMOX, KOEXIGSBERGER, YQUXG & 
COLLIXS, 

LAWRENCE KOEXIGSBERGEE, 

Attorneifs for Defendant. 

\ 

1 

Service of the aforegoing assignments of errckr and re¬ 
ceipt of copv thereof, acknowledged this 17th dav of 
April, 1935. 

JAMES A. 0’SE[EA. 

JOHN H. BURNETT. 
ALFRED GOLDSTEIN. 

I 

I 

I 

Memorandum. 1 

I 

^lay 1, 1935.—Bill of Exceptions submitted. | 

j 

Supreme Court of the District of Columbia. 

Thursday, May Ip, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

# * ^ m * • i # 

I 

(Law Causes Nos. 83,568, 83,569, 83,570, 83,^71.) 

j 

Come now the parties hereto, in each of the ^bove en¬ 
titled causes, by their respective attorneys of record, and 
thereupon, the defendant, in each case, by its Attorneys 
presents to the Court its. Bill of Exceptions tak^n at the 
trial of these causes, and heretofore submitted herein, and 
prays that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

3—6485a 
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42 Designation of Record. 

Filed March 2, 1935. 

(Law Causes'Nos. 83,568, 83,569, 83,570 and 83,571.) 

The Clerk of the Court will kindly prepare the transcript 
of record in the above-entitled cause, and will include 
therein the following: 

1. Declaration. 

2. Pleas. 

3. Bill of particulars as to 3rd plea. 

4. Order granting plaintiff leave to amend pleadings. 

5. Order consolidating causes. 

6. Memorandum: verdict. 

7. Memorandum: judgment on verdict; appeal noted; 
amount of bond on appeal fixed. 

8. Supersedeas bond approved and tiled. 

9. Assignment of errors. 

10. This designation. 

SIMOX, KOEXIGSBERGEK, YOUXG & 
COLLIXS, 

LAWREXCE KOEXIGSBERGER, 

Attor)iegs fur Defe)ulant. 

Service of the aforegoing designation of record and re¬ 
ceipt of copv thereof acknowledged this 2nd dav of March, 
1935. 

JAMES A. O’SHEA, 

ALFRED GOLDSTEIX, 

Attorneys for Plaintiff. 

43 Supreme Court of the District of Columbia. 

United St.\tes of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 43, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in Law Causes numbered respectively 
83568, 83569, 83570 and 83571, wherein Gertrude Schicht, 
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an infant, by her father and next friend, Alfijed Schicht 
et al. are Plaintiffs and Goldenberi^’s, Incorpora|:ed, a body 
corporate, is Defendant, as the same remain up(pn the files 
and of record in said Court. | 

In testimonv whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd dav of ^lav, 19*35. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUXNINGHfM, 

Clerk. 

44 In the Supreme Court of the District of 

Columbia, Holding a Law Court. I 

Law. I 

No. 83568. I 

Gertrude Schich r, Plaintiff, j 

vs. j 

The Goldenberg Company, a Corporation, Defendant. 

Law. 

No. 83569. 

Anna Schicht, Plaintiff, 
vs. 

I 

The Goldenberg Company, a Corporation, Defendant. 

Law. 

No. 83570. 

I 

Alfred Schicht, Plaintiff, j 


The Goldenberg Company, a Corporation, Defendant. 

I 

Law. I 

No. 83571. I 

Alfred Schicht, Plaintiff, 
vs. 

The Goldenberg Company, a Corporation, Defendant. 

i 

Bill of Exceptions. \ 

Be it remembered That the above entitled causep, having 
been consolidated for trial, came on for trial onlthe 29th 
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day of January,' 1933, before Mr. Justice Gordon and a 
jury. 

Messrs. James A. O'Shea and Alfred Goldstein ap¬ 
peared on behalf of the plaintitYs, and ^Messrs. Morris 
Simon, Lawrence Koenigsberger and AVilliam H. Collins, 
of the firm Simon, Koenigsberger, Young & ('ollins, ap¬ 
peared for the defendant. 

And thereupon, to maintain the issues on their part 
joined, the plaintiffs produced as a witness Dr. Arnold 
Holt McNitt, who, being hrst duly sworn, testified 
45 in substance as follows: 


Direct examination: 


I am a graduate of George 'Washington University and 
since 1925 have been and am now a ])racticing physician in 
the District of Columbia, and at present am connected with 
the George Washington and Homeopathic Hospitals. I 
saw Miss Gertrude Scliicht in my office on February 9, 1933, 
and made an examination of her at that time. 


The witness thereupon testified as to his findings in the 
course of the examination and the treatment which ho 
prescribed, and stated that his fee for the examination was 
Ten Dollars ($10.00). 


Thereupon, further to maintain the issues on their part 
joined, the plaintiffs produced as a witness the plaintiff 
Gertrude Schicht, who, being first duly sworn, testified in 
substance as follows: 


Direct examination: 

I was born in Breslau, Germany, on October 26, 1913, 
and came to America in 1928, and am an American citizen. 

Mv father’s name is Alfred Gustave Schicht and mv 

^ * 

mother’s name is Anna Francisco Schicht; on January 4th, 
the day of the accident, I went to the Goldenberg store 
with my mother at around 12 o’clock; we looked around 
and picked up things here and there; we were on the second 
floor first and then walked up on the other floors and took 
the elevator from the fourth floor down; I do not know 
the number of the elevator that fell. 

When we got to the second floor there were between 
fifteen and twenty other people on the elevator with me 
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1 

and my mother; the elevator conductor unloaded some 
people on the second floor; then, after she unl(})aded these 
people, she started the elevator, and somehowj it did not 
function, and she tried cigain, and all of a ^udden the 
cable just broke and the elevator fell; I do ncjt know the 
exact number of feet it fell, but it fell down to thp basement. 

Q. You say the elevator fell. Do you know tjiat of your 
own knowlediie, or just what you heard afterwards? A. 
AVell, it was my sensation; I could feel it. j 

Q. Something gave, is that it? A. Yes. 

I should sav the second floor was around thirtv feet 

4 . I 4 ^ 

from the ground. The elevator fell from the sfecond floor 
down to the basement; when it came to thp basement 
4G it bounced right down to the bottom and tjien it came 
back some way; when it bounced in the I have 
described I was knocked off mv feet, bv which I mean that 

4 /V 

the shock was so u’reat I could not stand on my legs anv 

‘U’ 4' O 4 

more, and I just went down to the floor; all o^ my body 
landed on the floor; people were falling right| on top of 
me, glass was broken, and the glass fell right in the ele¬ 
vator on top of the people. After I fell to the floor of 
the elevatoi-, the conductor tried to open the emergency 
door, but it would not function, so some passenger in the 
elevator ])ulled a little string and that was the lock to the 
emei’gency door, I think. And then the emergency door 
opened and people just left the elevator. 

I do not know what became of my mother, but I just 
crawled out; then some saleslady put me on a ichair, and 
she broiiglit smelling salts, ])ecause I was almos^|t fainting, 
and in tlie meantime somebody got a wheel chaij' and they 
took me upstairs to the hospital room; after I got to the 
hos})ital room I was put in a bed and a doctor came to see 
me; he examined my leg especially and moved i: in all di¬ 
rections ; I told him that it hurt and he said he would not 
move it any more and told me to sit there for some time 
and rest, tliat T was terribly shaken up; then my mother 
called my father, who was home, and he came to get us. He 
carried me on the wheel chair, which was placed pn the ele¬ 
vator, and after I was taken downstairs my fath|er carried 
me from the wheel chair to the automobile apd then I 
went home. Dr. James A. Rolls came about ni^ie o’clock 
in the night, at which time I was in bed, and he suggested 
that we go to the Garfield Hospital the next day and take 
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some X-ravs.i The next (lav I was carried down to the 

» * 

aiitoniobile and taken to the hospital where some X-rays 
were taken, and then I was taken home bv mv father; I 
could not walk. I remained definitelv in bed for about two 
weeks and could not move at all; I was carried every place, 
even to the bathroom, and after two weeks, at Dr. Rolls’ 
recommendation, I started to sit up for a while, but it was 
very painful; ihe sugg-ested that instead of sitting up in bed 
I sit in a hard chair because that would straighten out the 
back; right after the accident I had a pain in the lower 
part of the back, on the right side, just over the kidney 
and the right hip; there was discoloration of the right 
thigh, a slight swelling of the rib, and considerable pain; 
my menstrual periods were coming on at that time and I had 
(]uite a lot of trouble then. At Dr. Rolls’ suggestion 
47 I kept on sitting a little more each day, but after a 
while I could not stand it anv more so I went back 
to bed again, where I remained about two weeks. 

AVlien I went to Dr. MeXitt's office mv father carried me 
to the automobile and took me to the Doctor’s office. I do 
not remember whether I used the elevator on that occasion. 
Since that time I have used an elevator onlv one time since 

ft 

the fall, and that was in the new Post Office Building; I 
was examined by Dr. Oustis Lee Hall, a specialist; I used 
crutches from about the middle of February until March, 
and then Dr. Rolls suggested the use of a cane; I am still 
using the cane at times. When I used the crutches and 
used the cane I could not. use the right leg at first; when 
I used the crutches my right leg was lame; later on I re¬ 
ceived some diathermic treatments and Dr. Rolls suggested 
a slight use of the right leg again. 

Before the accident I had very slight trouble with my 
menstrual periods, but after the accident I had quite a lot 
of trouble in that the periods lasted twice as long as before, 
they were connected with considerable pain before they 
came and the discharge was twice as much as before. 

During the time I was in bed, up to the time I used my 
crutches and my cane, I could not sleep at night on account 
of the pain, and had to take sleeping tablets; I had consid- 
erable headaches, and up to the time I used my crutches 
and my cane my weight went down to one hundred pounds, 
and this continued for about six months. 
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I 

My slccj)lcssncss continued for about four nlionths, and 
after that it was improved a little bit, but I stillj take sleep¬ 
ing tablets now. | 

At times my headaches improve and at tim^s they are 
worse again; the diathermic treatments covj^red about 
eleven months; I am not taking them now; they ^^ere admin¬ 
istered at Dr. Rolls’ office. i 

I had a further examination by Dr. Hall, in t^ presence 
of Di-. Leadbetter, and I was again examined l|y Dr. Hall 
last Monday. 

The discoloration of the right leg lasted about four 
months and the pain is still there now; the jWin in my 
back is now considerablv more then before; I am not under 
Dr. Rolls’ treatment; I go there for inspection;! before the 
accident I was able to sleep well, did not havej any head¬ 
aches, and was active in sports consisting of te^inis, swim¬ 
ming, hiking and riding a bicycle; since the acci(Jent I have 
not been able to take any part in sports at all; the pain in 
the leg hinders me; I have tried to go to (iances, but 
48 I have not been successful because there was such 
an awful pain in the leg and the back; we tried to go 
to a dance on New Year’s Eve, and I danced for two minutes 
and then I could not stand it anv more; the weather affects 
me very much; the pain is considerably more in b^d weather 
than in nice weather. 

My menstrual periods are still in the same cc^ndition as 
right after tlie accident, in that, since the accident, they 
have always been jirolonged and connected with consider¬ 
able pain. 

1 am able to go upstairs now with the aid of a banister 
or human help; I do not ride any elevators except that one 
in the Post Office. 

Before the accident I was going to Strayer’s Business 
College. Since the accident I have tried to workj; I started 
to work in the middle of February, 1934; I was not able 
to keep it up. I stated that I did a little work some time 
ago; that was with the National Park Service of the Gov¬ 
ernment; I worked for them two months. I went to work 
because Dr. Rolls suggested it might better my condition 
in that a change of scenery might help; during that time 
I earned $30.00 a week; after the two months I ^ave it up; 
I could not stand it any more, my condition was too nerv- 
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ous; I stopped working April 28, 1934; I became twenty-one 
years of age on October 26, 1934; that is not all the work 
I did since the accident occurred; I stayed home one month, 
recuperated again, collected myself, and then tried to work 
again, and I worked another two months in the National 
Park Service, until July 15, 1934; after that I stayed home 
for two months and then I had a position with a lawyer 
as a typist, for whom I worked for six weeks, from Sep¬ 
tember 13th until about the end of October, 1934. 

Mv right leg is not able to bear mv full weight; I have 
tried at times Avhen the weather was real nice, but it was 
not verv successful. 

Q. Now, what about your nervous condition. What was 
it before the accident? 

(The foregoing (piestion, the defendant, by its counsel, 
objected to, ui)on the ground that injuries to the nervous 
system are not ))i' 0 })er elements of damage: but the Court 
overruled said objection, to which action of the Court, the 
defendant, by its counsel, then and there duly noted an 
exception.) 

I was never nei-vous l>efore the accident, and after the 
accident I was very mucli nervous, whicli manifested itself 
in tliat T would lose my tom])er very often just over little 
tilings; there are certain things that alwavs get on mv 
nerves, that did not get on my nerves before the 
49 accident. 

There was an injury to my rib and at first my breast 
was affected vd'vy mueli and was very ])ainful on deep breath¬ 
ing; that difficulty continued for about six months; my back 
has pained me considerably more in the last four months. 

Cross-examination: 

I think the accident happened about 2:30 in the afternoon; 
I do not remember arvbodv getting on the elevator at the 
fourth floor when we got on, but some ])eo])le got off the 
elevator on the fourth floor. As much as I recall, my mother 
and I were thc^ first ones in the elevator, which had come up 
from the third floor to the fourth floor and then went down; 
some passengers got on the elevator at the third floor, I do 
not recall the exact number, but they crowded in the elevator; 
the elevator proceeded from the third floor to the second 
floor; a number of people got out of the elevator at the sec- 
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ond floor, and so far as I can recollect nobody goj: in the ele¬ 
vator at the second floor. Then the elevator started from the 
second floor to go downstairs. There was a gijrl elevator 
operator there; I was in the back of the elevcijtor; I had 
ridden in that elevator before this accident. j 

When the girl moved the handle the elevator did not go; 
she tried it again and then the cable just broke. 

It is not a fact that the girl moved the elevator |iandle and 
that the elevator started to go down, and then after getting 
down a certain distance it started to go down more rapidly. 

I do not know how far the elevator bounced up when it 
struck the bottom. 

My mother was alongside of me, in the back of the ele¬ 
vator, when it fell; I do not know where she w|is when I 
started to crawl out of the elevator, T was conceilned about 
myself. When 1 crawled out there was a little difference in 
the level of the elevator and that of the basement floor, but 
I do not remember whether the elevator was lower than the 
floor or higher. Nobody hel])ed me out. I do not remember 
whether the other people in the elevator also crawled out 
on their hands and knees; there was nobody on i op of me 
when I crawled out. 

I think I was in the hos])ital room in the store about an 
hour before I was called for bv mv father, who is an electrical 
engineer with the American Ice Com])any; I tlifiik I got 
home around 5:30. When Dr. Rolls came he did not 
50 give me anything to take, but told me to sit down and 
be quiet; that night he examined me but hb did not 
suggest any treatment then. The next afternoon, after the 
X-rays were taken, I saw Dr. Rolls again and he ])bescribed 
some medicine and some sleeping tablets. Di*. R(j)lls came 
everv dav for about two weeks, while I was in bed, and 
massaged my leg, and he made me use heating pads and 
strap my chest. | 

In about the middle of February, 1933,1 visited pr. Hall, 
whose office was on the fifth floor of the Medical Building. 
]\rv father carried me in his arms in the elevators I took 
diathermv treatments and infra-red: I think I took over one 
hundred diathermy treatments; these treatments were dis¬ 
continued in December, 1933. Whenever I went to take the 
diathermy treatments my father took me in the automobile. 

I finished school in November, 1932, and from then until 
the accident I was looking for a job; I had never been em- 
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l)loycd before tlie accident; I went to work for the National 
Park vService for the first time in the middle of P^ebruary, 
1934, in the Navy Building*, at Plighteenth Street and Consti¬ 
tution Avenue; that was a Public Works appointment; I 
worked on the tliird floor; I stayed in that position for two 
months and then resigned because I could not kee]) up the 
work; I was stenographer-clerk under !Mr. Thomas C. Vint; 
after working ithere two months I staved home about a month 
and rested on the couch most of the dav; then I felt able to 
go to work and went back to the same place, at a salary of 
$1440.00 per year and stayed two months; after the two 
months the work ran out and I stayed home and rested up 
again until the middle of September, when I went to work 
for a patent lawyer, George P. Kinimel. 

Redirect e.xamination: 

In addition to Dr. Rolls, my father massaged my leg almost 
everv night, for about six months; mv father worked from 
midnight until 8 o'clock in the morning. 

Thereu])on, further to maintain the issues on their part 
joined, the plaintiffs ]n-odiiced ns n witness Hazel Isabel 
Keyes, who, being first duly sworn, testified in substance 
as follows: 

Direct examination: 

In January, 1933, I was, and for three years had been an 
elevator operator at Goldenberg’s. On January 4, 
J1 1933,1 was woi'king on one of the farther elevators; I 
am not sure what number it was, but it was one. two or 
three. That morning I went to work at 9 o'clock. 

Q. Will you state whether or not during the morning hours 

vou had anv difficultv with that elevator? 

» * * 

(The foregoing question, the defendant, by its counsel, 
objected to, upon tlie ground that there was no foundation 
to show that any such trouble as the witness might have had 
in the morning liad any bearing on the breaking of the cables 
in the afternoon, and that there was no charge in the declara¬ 
tion in regard thereto; but the Court overruled said objec¬ 
tion, the Court at that time stating that if counsel for the 
]'>]aintiff did not connect this testimony up, he would enter¬ 
tain a motion to strike said testimony at the proper time. 
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to which action of the Court, the defendant, by its counsel, 
then and there noted an exception.) j 

The witness thereupon answered the question Yes,” and 

resumed her testimony as follows: 

•> 

The difficulty I had was that T couldn't make a perfect 
landing’ at the fifth floor; I had to turn back to the fourth and 
get up enough s])eed to go back up; I had to come back to 
the fourth floor and then work up to the fifth agaiji. When 
I had this difficulty I put my hand down belo\v the dooi* latch 
and opened the door and unfastened the lock on the door, 
because you cannot get the door open unless the car is level; 
I called it to the attention of Charlie Clute, the engineer at 
Goldenberg’s, a little before noon, before I went off work, 
and told him the elevator would not go to the fifth floor 
carrying over seven passengers; he didn't say anything at 
all. I continued to have trouble with it until a certain time. 
Then it stuck at one of the floors. Then I called bis atten¬ 
tion to it, and he fixed the car from the top of the shaft so 
I could get the people out of the car. 

I made the second complaint after lunch. 

Q. When you called Mr. Charlie Clute's attention to that, 
did vou call his attention to it twice ? Is that right ? A. Yes. 

Q. Did you call his attenti6n to that again? A.j Yes. I 
think I did. 

Q. What did he do when you called his attention to it the 
third time? A. After I reported that it was stuck, f let the 
people out. He had me drive the car up and down t|ie shaft 
about twice. Then I told him 1 thought it was all right, and 
I took people up the shaft. 

52 Q. Then did you have any trouble later on? A. 
After lunch, when I came back. 

Q. I don’t mean the accident. I don’t want to ^ome to 
that yet. Did Mr. Charlie make any statement |o you? 
A. No, sir. He did not. i 

Q. About fixing the car? A. No. Well, he told |ne first 
that he didn’t want to fix the car then because th(jre was 
such a crowd for the sale that he didn’t want to stop the car. 

When I went to lunch I was relieved by the relief girl, 
Irma Brian; after I came back from lunch the elevator did 
not stop at the fifth floor; and on each of these occasions 
when it wouldn’t stop at the fifth floor I would carry the car 
down to the next floor. If I got near the floor ag^in and 
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{lie car wouldislow up, I would always go back down to the 
next floor in order to get enough speed to bring it up to 
level ground. When I couldn’t get it up to the floor, I 
would have to open the door from the bottom. It got stuck 
once between the second and third floors. That is the time 
I told vou about, that the gentleman fixed it so 1 could get 
the passengers out. I got the passengers off by pulling the 
car u}) from the top. He did something so I could get the 
car up to the level of the floor and open it, open the door. 

After I came back from lunch I was coming down from 
the fifth floor; when I got to the second floor I was getting 
on passengers. Then 1 noticed that I had gotten too 
many people, and I asked several of the ladies to get out 
because I wouldn't move the car until they did. The car 
carried twenty-four altogether; when I made the people 
get out on the second floor about three or four got off, in 
order to make me have twenty-two, and none got on; after 
the people got otf 1 closed the outside door and the gate; 
as soon as I pulled the control lever it started down, and 
the car madeia noise, which I knew was not right. So I 
came back to neutral position in order to stop the car. The 
car didn’t stop at that time. It kept sliding away. So I 
pushed—I put my hand on the emergency switch and 
])ushed that down. The car kept going, and it passed the 
first floor before I paid much attention to it. Then we 
ke])t going past the first floor and went by the basement, 
when there was a sudden stop, and it jumped up about a 
foot or so, I guess. 

53 Q. Let me see. When you saw your car was fall¬ 
ing, you first took your controller off, is that right? 

Mr. Koenigsberger: I object to that. That is not a fair 
question. She didn’t say she did those things. 

Bv Mr. O’Shea: 

* 

Q. What did you do first, then, please? A. I let go of 
the lever in order that the car—when vou let go of the 
lever, the car isn’t supposed to move if it is normal. It 
stops when you let go of the lever, because the lever flies 
back into neutral. 

Q. What do you mean by ‘‘normal'’? A. The position 
is perfectly straight, and the cable, I mean, the controller 
case—you have to pull out the lever in order to move the car 
either wav. 
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If the car was working properly the car would stop if I 
put the controller back in neutral; it did not stojp on this 
occasion. j 

I have been a licensed operator four months orjmore. 

After I did as I suggested with the controller I next 
pushed off the emergency switch, which is a litile below 
the case in which the controller is; I thought the emergency 
switch was to cut otf the current; I used the emergency on 
this occasion; it did not seem to work, it did not [stop the 
car; after I used the controller and the emergenlcy I put 
my finger on the button that called the engineer; 1 did not 
get any reply; that button is on the side of the elevator and 
in case anything happens to the car you are supjDOsed to 
call the engineer by pushing that button, to notif him of 
the trouble. He used to answer you from the top| if he is 
up there and if he hears the bell; after I pushed the button 
to notify him the car slid to the basement; but, befope it got 
to the bottom, it balanced before it got to the bumpcjrs, then 
bounced back, and there was a terrible noise over here (in¬ 
dicating). I think the globe over the light was broken. 

After the elevator came to a stop in the mannep I have 
described, Mr. Baum, the manager upstairs in thp office, 
came down from the fifth floor before I could get t}ie door 
of the car open, and he told me I was fired; I was tiiying to 
open the car and let the people out; I had to push oijie hand 
up underneath the car in order to unfasten the door and 
push the door open; I could hardly get it open my- 
54 self, but there was a gentleman on the c^r who 
helped me to unfasten it from underneath; I told 
him how to do it, I was a little bit too nervous to dp it by 
mvself. 

•' 1 

After the door was open the elevator was about t\Vo feet 

higher than the basement floor. 1 

When the car started to leave the second floor just ibefore 
the fall I heard a clicking noise or something, but I cciuldn’t 
tell definitelv whether it was overhead or in the bottom of 
the ear. 

After I got the people out of the car I went aroAnd to 
the little room where they usually lie down, and the girls 
laid me down on a couple of chairs and brought me some¬ 
thing to drink to quiet my nerves. I was injured oili that 
occasion and was home sick about a month or so. 1 
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I liave no distinct recollection of Miss GertiTuIe Scliicht 
or her mother. When the elevator came to that stop it 
seemed as though everyone went to their knees. 

Cross-examination: 

It was not quite as early as ten o’clock in the morning on 
that day when the elevator would not move from the second 
door. 

The paper now exhibited to me is a statement made by 
me on January 4, 1933, and bears my initials and, in my 
writing, the words, have read this and it is true,” that 
said paper writing was in the handwriting of one Mr. 
Strasburger, one of counsel for defendant, and was writ¬ 
ten while witness was sitting on two chairs and while wit¬ 
ness was in pain (the witness thereupon read the paper re¬ 
ferred to). 

The car was stopped on the second floor about ten o’clock 
in the morning. I stopped at that floor to take on some 
passengers or to let off some passengers, and the car would 
not move. 1 told the engineer of this; I refused to carry 
the passengers who were on the car and let them off on the 
second floor and told them to take the next car. I don’t 
think the car moved at all; when I reported it to the engi¬ 
neer I think he did something and then had me run it up 
and down two or three times, without passengers; it op¬ 
erated all right when it was empty and I then started put¬ 
ting it into service and made several trips with it in serv¬ 
ice; it was then that 1 couldn't get the car to go completely 
up to the fifth floor. Those elevators had leveling devices 
on them at that time. You have to level the car vourself, 
but you cannot open the door unless it is level. 

I had difficulty at that time getting to the fifth floor. I 
reported the difficulty to Mr. Clute, the engineer, 
55 and to Mr. Easter, the assistant engineer. The 
paper previously handed me states that I reported 
the ten o’clock incident to the assistant engineer; I remem¬ 
ber one time 1 reported one of the occurrences to Mr. 
Charlie and another time I reported it to the assistant en¬ 
gineer. Each time before I started I would count the num¬ 
ber to see that I was not overloading. 

In starting down from the second floor I closed both 
doors and started toward the first floor; the operator 
stands on the left or north side of the elevator, towards K 
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Street; I pushed the lever down to the left and forward to 
go down, and the elevator started down; I didji’t realize 
how far it went as it started down before I heardjthis click; 
it went some distance before I heard it snap, ajnd then I 
heard something snap; then the elevator continjued down 
and I pulled it into neutral; it didn’t go down vety rapidly 
right away; it didn’t go very fast; it seemed to me it went 
down slowly, no faster than ordinarily; I don’t remember 
whether it then suddenly picked up speed; when 2 saw that 
it would not respond to my lever I reached c|own and 
turned off the emergency switch, which is supiposed to 
stop the car, and when that didn’t seem to do an^dhing at 
all I touched the button calling for the engineer ;jit didn’t 
seem to be going very rapidly then. | 

On this car, if you took your hand off the lever,| it would 
slide right back into neutral. | 

The car seemed to slide; the passengers didn’tl seem to 
get excited until after it passed the first floor; I let go of 
the lever just as I passed the second floor, after I spv there 
was something wrong, before it started sliding. j 

I 

Redirect examination: ! 

When I made the statement which was shown to ijie I was 
lying on two chairs in the dressing room; I made t^e state¬ 
ment to Mr. Strasburger; he asked me questions and I an¬ 
swered them to the best of my ability; I was in pair) at that 
time; Mr. Strasburger wrote the statement and| I only 
signed it. 

Thereupon it was agreed by and between counsel for the 
plaintiffs and the defendant that the distance betw'pen the 
second floor level and the first floor level is 15 f^et and 
1/10 inch, the distance between the first floor level and the 
basement floor level is 10 feet and 2/10 inch, and the 
56 distance from the basement floor level to the |bottom 
of the elevator shaft is 3 feet 8 inches. | 

I 

Thereupon, further to maintain the issues on their part 
joined, tlie plaintiffs produced as a witness Margaret 
Loretta Holtz, who, being first duly sworn, testined in 
substance as follows: 

Direct examination: | 

I live at 903 Delafield Place and know Mr. anq Mrs. 
Schicht and their daughter Miss Gertrude Schicht) they 
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live aci'oss tlie street from me; I liave known Gertrude 
Sehielit aiJpi'ox'imately five years; from the time I tirst met 
her until January 4, 1933 she was an averai»-e i;irl, ai)]jai'- 
ently, as far as 1 know; I would see her walking and talk¬ 
ing fiTHjiiently, she visited my liouse; she seems to have 
difliculty in walking; ))rior to January 4, lh3.’> she seemed 
to walk all right and her condition of health was good; now 
one leg seems to be stilf at times; I have seen her using a 
crutch and a cane; she seems to favor one leg. She doesn’t 
seem to he near as cheerful. 

^Ir. Koenigsberger: Mav it be understood that the testi- 

monv both of'this witness and anv other witnesses as to 

• * 

nervous condition is objected to on the ground stated yes¬ 
terday ? 

The Court: Yes. 

Mr. Koenigsberger: And objection overruled and excep¬ 
tion noted. 

.Mr. O’Shea: Your ground is what? 

Mr. KoenigSberger: That any injuries to the nervous 
system are no^ an a])propriate element of damages in this 
case. 

Thereupon, to maintain the issues on their ])art joined, 
the plaintiffs produced as a witness John S. King*, wlio, 
being first dulv sworn, testified in substance as follows: 

Direct examination: 

1 have known the Schichts, who live around the (‘oiTier 
from me, for about five vears, ever since thev moved in 
the neighborhood; I know Miss Gertrude Schicht; and 
prior to January 4, 1933 saw her nearly every day; she 
was always an active girl and appeared to be in the best 
of health; since that date when she goes u]) stejis she y)uts 
her hands on the rail and favors one leg; I don't think she 
is quite as fleshy as she was before; she can’t stand well, 
like she had so much pe]); when she comes out and is talk¬ 
ing a little bit it just looks like she wants to move on; she 
had a ci-utch at one time since the accident and then 
57 a cane; she doesn’t get around very good now. 


Thereupon, further to maintain the issues on their 
part joined, the plaintiffs produced as a witness Ferdinand 
Lorenz, who, being first duly sworn, testified in substance 
as follows: 
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Direct examination. i 

I 
1 

I have known ]^Ir. ami Mrs. Schiclit and ]\lisls Gertrude 
Schicht for eii<'lit vears; tliev used to live two doors awav 
from me and they used to live with me; it wals a double 
apartment; I knew Gertrude when she was iA'oing to school; 
we used to go out together on week-ends; I had a cottage 
at the beach and we used to go swimming; she was active 
and happy all the time; we went out to dances find so on; 
she was always all right; since the accident whcjn she was 
hurt she was a different girl; she was looking jfad all the 
time; she wouldn’t go out with us because shb couldn’t 
enjoy herself; I saw her after the accident; slile and her 
mother were both laid uj) in bed; they were ])o|h bruised 
and could not walk—that was two davs later on4-Gertrude 
was with crutches two or three months and usgd a cane, 
I think, until last summer; she walks rather sideways in 
going up steps; I still noticed that last summer; she would 
complain she had ])ains in the hip and back; since the acci¬ 
dent she has not been swimming, to mv knowledge. 

Thereupon, further to maintain the issues on their part 
joined, the plaintiffs produced as a witness Marie Kom- 
malan, who being first duly sworn, testified in substance as 
follows: 

Direct examination: 

I know Mr. and Mrs. Schicht and Miss Gertrude Schicht 
and have known them for about five vears; thev are neigh- 
bors of mine; before ^Miss Schicht and her mother were in¬ 
jured I knew them as neighbors; I was just aroun^ the cor¬ 
ner, they visited me and I visited them; jirior to January 
4, 1933 Gertrude was a verv healthv and active girl and she 
had no difficulty in walking and climbing steps; since the 
accident she has had quite a change, she doesn’t seem to 
walk as active; seems to be stiff in one side; I hkve seen 
her use a crutch or cane after the accident and qfter she 
was able to be out of bed again; she walks as thciugh her 
limb is stiff and that has continued until the present time; 
she is now much thinner and she is lots quieter, shei doesn’t 
seem as happy. 

Since the accident Mrs. Schicht wears glasses. 

4—6485a 1 
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58 Thereupon, further to maintain the issues on their 

part joined, the })laintiffs produced as a witness 
Barbara M. Weeks, who, being first duly sworn, testified in 
substance as follows: 

Direct examination: 

I have known the Schichts for five vears and have had 
an o})portunity to observe Mrs. Schicht and Miss (lertrude 
Schicht prior to January 4,1933; prior to that date she was 
a robust, verv healthv <>-irl; she has lost a lot of weight 
since; she used to walk quite a bit, I think; since the injury 

she is verv thin to what she used to be, she walks with a 

% 

limp and she used a cane and a crutch; she still walks with 
a decided limp; when she goes u]) steps I think she puts 
her left foot up and then drags her right leg U]); she doesn’t 
seem to be able to go up the steps with her riglit leg; I did 
not see anv visible signs of Mrs. Schicht being hurt. 

Cross-examination: 

I think before the accident 1 saw her di'ive an automobile, 

but I can't sav that I have seen her drive since the acci- 

* 

dent. 

Thereu])on, further to maintain the issues on their part 
joined, the plaintiffs ])roduced as a witness the plaintitY 
Anna Francisco Schicht, who, being first duly sworn, testi¬ 
fied in substance as follows: 

I will be fortv-one vears old next Tuesdav. I was born 
in Silesia, Germany, and came to America in 1928 with 
mv daughter Gertrude, and mv little babv Ingoberg. 

I was with my daughter on January 4th and I filed suit 
in this C'ourt for damages that I sustained in that accident. 
On Januarv 4th there was a big sale at Goldenberg’s and I 
went there with my daughter to attend the sale; I got there 
at twelve o’clock; I looked around the store and bought 
something and went up the next steps and looked around; 
at about half-past two Miss Gertrude Schicht and I got on 
the elevator at the fourth floor; we got to the third floor and 
the operator got some })assengers and stopped; after we 
stopped at the third floor and took on some passengers, 
we went to the second floor and the o])erator unloaded some 
and got some in. Mv daughter and I were awav in the 
back of the elevator, it was real crowded. 
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After we left the second floor the operator started the 
car and go slow, and we go down to the first, and we go 
real slow. After that she took on some speed ^nd we go 
down to the basement, bounced up a bit; then 

59 we were locked in and glass is breaking; fell down; 

I was awfully excited; I fell on the other people; 
Gertrude was way in the back, two or three passengers 
after me—that is, between my daughter and me there 
were two or three passengers; we were not closed together. 

After I fell on other people somebody pulled ^ chain, it 
did not take long, and the door was opened; I fed on other 
people, but not really on the floor; I do not remember 
whether anvbodv fell on me nor where Miss Gertrude was 
after the door was opened; I next saw her when 1 came out 
of the elevator and saw her sitting on a chair onjthe store; 
after that they draw us up in the elevator in a Vjheel chair 
in the rest room where we stayed about an hour; Gertrude 
could not walk; 1 did not think about nivself; 1 was worrv- 
ing about my child; T called up my husband at home and he 
came and took us home in the car, where we waitifd for Dr. 
Rolls, who came in the evening and examined iis; I had 
bruises on the right leg and in my back; Dr. Rollslexamined 
me and gave me some medicine the next dav. i 

CTt » j 

The next dav he told me to have an X-rav taketn of ^Nfiss 

• ♦ 

Gertrude, which was done. 

After we came from the rest room we went ^lome and 
Miss Gertrude went to bed; I went to bed for a couple of 
minutes and then got up, and the following day I l^iid in bed 
as did also Gertrude; she was in bed for eight weeks from 
that time on; I was in bed two weeks; during tl:Jose eight 
weeks Dr. Rolls came every second day; for a [jouple of 
weeks he came twice a dav; I got some medicine for mv 
nerves and for my stomach because I began to yomit the 
second dav after the accident and had to vomit alwavs; the 
next day the bruises on my side and leg were blueiand then 
turned to brown; thev remained with me for eight tilavs. 

I went to Garfield Hospital when the X-rays we^e taken; 
we took her in a wheel chair and the nurse rolled her in; 
we then went right home; i\Ir. Schicht carried hei’, first in 
the wheel chair and took her in the car then; ^he com¬ 
plained; she had plenty of pain in the leg and she| vomited 
many times; her side, her ribs and her back hurt her; Dr. 
Rolls and Mr. Schicht massaged her; she was not ^^ble to 

I 
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get up; Mr. Schicht had to take her anywhere in his arm; 
during the eight days the bruises were with me T felt awful, 
was dizzv and nervous; I did not stav in bed during the 
two weeks, there was a time I was u}), because 1 had 
60 mv little girl and mv niece with me and had some- 
thing to do always for the little children: I found it 
necessary to go to bed during the day, but I could not lie in 
bed the whole dav because I had the children to look after 
and had to do my housework; Mr. Schicht helped me with 
the heavy work,, carried my daughter some places and giv¬ 
ing them something to eat. 1 could always walk up and 

dowui the bedroom, but in the kitchen I was nearlv worked 

% 

out; after two weeks I had some ])ain in my back, but that 
settled down to the medicine which Dr. Rolls gave me; as 
time went on everything settled down except my eyes, after 
about eight weeks; mv eves did not get better; I got treat- 
ments for the eves; before the accident thev were verv good, 
but since the accident I have to wear glasses almost all dav. 

^Fiss Schicht was able to sit up in bed a little while after 
three weeks, but she could not use the leg and had to be 
carried by Mr. Schicht for about six weeks; later she sat 
up in a chair and then she walked, first with a crutch, after 
about six weeks, and then about three months after that 
she used a cane; to now she walks with a cane and needs 
su])port when she steps u]) and down. 

Before the accident she was very healthy and strong and 
peppy, played tennis, swam and rode a bicycle; she was 
always home and studying, reading books; before the acci¬ 
dent she slept very well and weighed over one hundred and 
ten ])Ounds, now she weighs about ninety-six and cannot 
walk or ride a bicycle or swim. Before the accident her 
menstrual periods were regular, now they are not so regu¬ 
lar any more and it takes very long before it goes away 
again, it takes a week longer than before and that continues 
to the present time. 

For about eleven months a lam]) was used on her every 
day. She got diathermic treatments from Dr. Rolls; she 
has not been able to sleep well since the accident and took 
some sleeping tablets; she is very weak in going up and 
down stairs; is not able to bear her weight on her right side 
and still complains of her back, and in bad weather about 
her ribs, I guess. 
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Thereupon, further to maintain the issues oij their part 
joined, the plaintiffs produced as a witness tljie plaintiff 
Alfred Gustave Schicht, who, being* first duly sAivorn, testi¬ 
fied in substance as follows: I 

I 

1 

I was born in Saxonia, Germany, I came to ^merica in 
1906 and I am a citizen of the United Stajtes. 

61 Before this accident my daughter whs a very 

healthy and sports-looking girl and she was a home 
girl: we drove sometimes out to Rock Creek Patk and ran 
all over the land, my children, my wife, too, sometimes; she 
played tennis, rode a bicycle and I taught her to swim; her 
health was excellent; after the accident I was jelephoned 
for and went to the store where I saw my wife ajnd daugh¬ 
ter in the hospital room; my daughter was sittingjin a wheel 
chair and mv wife was standing beside her; thev brought 
my daughter down in a wheel chair to the street] and from 
there I put my daughter in the car and brough|; my wife 
and daughter and a friend whom I found on tint street to 

mv home. I 

* . . . ' 

I am a plaintiff in two of these causes. 

I put my daughter to bed and sent for Dr. noils, who 
examined mv wife and daughter; both of them were com- 
plaining about pain and started to vomit; my daughter had 
a restless night and the next day we took her tc( Garfield 
Hospital and some X-rays were taken. The cobt of the 
X-rays was $60.00; after that another X-ray was taken for 
which I have not vet received the bill. 

After the X-ray was taken I brought my daughter home 
and she was in bed for at least two or three weeks, after 
which the Doctor told her to rest sitting up in a straight 
chair, so I sat her in a straight chair for five miijiutes the 
first day, then increasingly, sometimes an hour; slje was in 
bed until May; she complained about her back ajnd espe¬ 
cially about her leg; there was a discoloration oi her leg 
which is still there; at Dr. Rolls’ suggestion I massaged her 
nearlv everv dav when Dr. Rolls was not there; I did not 
keep track right away of my total expenses for medicine 
until after I consulted counsel, nearly two months h^ter, and 
then, at his suggestion, I kept track of the expenses]; I have 
it copied here and a careful estimate is $250.00 spent al¬ 
ready, without gas, oil and tires on my car. ! 
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I consulted Dr. McXitt in Februarv because I was con- 

* 

cerned about the health of mv dau.orhter. His charge was 

$ 10 . 00 . 

Before the accident she had a sound sleep, but after the 
accident she did not sleep well and I think it became neces¬ 
sary for her to buy sleeping powders. 

Dr. Hall’s bill was $10.00. He again examined my daugh¬ 
ter this month, but I have not vet received the bill for that 
examination. 

My daughter used one crutch on the right side for 
62 two and bne-half or three months and then, at Dr. 

Rolls' suggestion, she used a cane up to now on a 
ste]) or hill work; since the accident she has not been able 
to take i)art in any athletic activity at all; I taught her to 
swim, but she can't swim now; on Xew Year’s Eve she tried 
to dance but after two minutes said she was tired and could 
not dance any more; in going dovmstairs or upstairs she 
has to have a support, a cane or banister, and is not able 
to put her weight on her leg without any sup])ort. 1 think 
she started the diathermic treatments the end of February; 
in preparation !for the diathermic treatments we had an 
infra-red lamp at home which I got from Dr. Rolls and I 
applied it for seven or eight months, at first every day and 
later everv other dav; I took her to Dr. Rolls' office fre- 
quently in my car and most of the time carried her down 
the steps. 

Before the accident mv wife was as healthv as mv daugh- 
ter; after the accident she had bruises on her leg and I 
guess more on the side and on the back, which remained 
more than a week; Dr. Rolls advised her to go to bed; I 
work from 12 to 8 in the morning. 

Thereupon, further to maintain the issues on their part 
joined, the plaintiffs produced as a witness Dr. James A. 
Rolls, who, being first duly sworn, testified in substance as 
follows; 

Direct examination: 

I am a practicing physician and am a graduate of the 
University of ^lichigan, from which I graduated in 1923 
with degrees A.B. and !M.D.; I was an interne at Providence 
Hospital from 1923 to 1924 and since that time have been 
in active practice; I have been connected with the Provi- 
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I 

dencc staff and am at present on the Gallinger anp the Gar¬ 
field staffs. 

I have known Gertrude Schicht and Anna Schicht since 
Janiiarv 4, 1933. I saw Gertrude Schicht on that dav at 
home at 8:30 or 9 o'clock in the evening; she was in severe 
pain all over the body, particularly in the right leg; one 
other point of sensitiveness was on the ribs on the right 
side, particularly in front, with some swelling in the leg; 
that evening there was nothing more than acute pain with 
some swelling in the thigh, particularly in front; 1 gave her 
a capsule containing some narcotic and ordered h^'r to stay 
in bed and use local applications of heat on th4 anterior 
parts; 1 saw Anna Schicht the same evening after I had 
examined Gertrude; she at that time was complailning of a 
good deal of soreness through her hi])s and back par- 
63 ticularly; she was not confined to bed at thcf time but 
was keeping u]) to help take care of Gertrucie. 

I next saw them on the oth and examined Gertrude; she 
was lying down; tlien 1 took her down and X-rayed her at 
Garfield. 

Mi‘s. Schicht at that time had the beginning of a discolor¬ 
ation on both hips and the area over the back, ovejr the left 
])oint, left side, in back, just above the buttocks ;j she was 
quite definitely nauseated and was very much upset, being 


in a condition that we call shock, and I believe she| retained 
liardlv anv food that second dav. 

I saw Gertrude everv dav for the next ten davs hnd twice 
a day dui’ing the first couple of days; beginning oji the 8th 
there was evidence of a discoloration on the right 1 leg, that 
is, a so-called bruised area on the right leg, which developed 
into a ]ioint about three inches in diameter; area of 
swelling on the i*ight leg increased somewhat during the 
first couple of days; the area on the right rib tlujt I men¬ 
tioned of which she conqilained excessively also increased 
somewhat; there was a slight swelling there but no discol¬ 
oration at that point: following that her pain became grad- 
uallv somewhat lessened, although it was verv acufe as far 
as any motion of the thigh and body is concerned; j^he could 
move the leg from the knee down with a fair degree of 
comfort; we kept her in bed for nine days and on the 11th 
she went to the bathroom for the first time with lielp; on 
the 13th she was able to get along with pushing ajehair in 


front of her to get into the bathroom without Absolute 
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assistance to the extent of beinji; almost carried; on the 
15th she was permitted out of bed to sit around in any 
an.irle and sat Up a couple of hours on that day; from that 
day on the condition irradually cleared to the extent that 
her pain diminished somewhat, althouuli the local soreness 
continued about the same way for a ])eriod of over two 
weeks; beirinnini** on the 11th day we beii*an some active 
massage over the swollen area and followed that with infra¬ 
red heat; fromithere on the condition gradually cleared up 
to the ])oint that she was able to be up and around the 
house, to sit up and dress herself and take care of herself 
except as far as walking is concerned; beginning with about 
the 16th of January she used a crutch into March; up 
to that time vshe was in a plaster cast; she discarded the 
crutch some time in March and continued with the cane 
until ^May, 1954, when she discarded it. 

My diagnosis was that she had a blood clot, hematoma, 
under the muscle of her right thigh; the hematoma lay 
under the (puidriceps, which is the large muscle in 
64 the anterior ])art of the right thigh. 


The back condition of which she now com])lains 
particularly, began to arise very shortly after she was get¬ 
ting around, and was a sacro-iliac or localized strain over 
the sacro-iliac joint, by which is meant a strain over at the 
junction of the spinal column and the bones that make up 
the girdle at the hips, the bony union there: tliei-e is one 
on each side: as we normally walk around there is a con¬ 
tinual jolting imd jarring on those saci'o-iliac joints, of 
which we are not particularly conscious under normal con¬ 
ditions. With any extra strain, such as Miss Schicht had, 
in the way of putting an extra weight on the other leg in 
the way of a limp, that means that there is an increased 
strain on the sacro-iliac joint on that side. And with an 
increased strain there, there is apt to develop a so-called 
sacro-iliac strain. The majority of sacro-iliac strains which 
are functional, which are the result of an extra strain, such 
as in the way of limping, will be relieved after a time, as 
the patient is relieved from the condition of limping; and 
the condition will come down to normal. But thev niav go 
to a point of becoming a chronic injury to the extent that 
the patient may be always conscious of it, or have to wear 
some sort of girdle, some sort of extra support over that 
area. The strain will evidence itself in her walking to the 
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extent that she would voluntarily try to avoid ^xtra pres¬ 
sure on that side, and if the sacro-iliac strain c(j)ntinued it 
would probably either result in a permanent li|iip or her 
body will compensate in the way of twistin«: |the pelvic 
bones. The condition at the rib was at the junciion of the 
true bony part and the cartilage of the seventh rib, where 
it was localized; that point has been all the wak through 
and is still somewhat sensitive. 

Following consultation with Dr. Hall we shiftecjl from the 
infra-red treatment to diathermy which consists pf putting 
an electric curi-ent through the body, the resista^ice of the 
body generating heat. Dr. Hall was called in ijecause at 
the end of a cou])le of months we were not gettipg a satis- 
factory result: I saw her every day up to Jamjary 14th, 
and twice on Sundays, and between January 14, 1933 and 
January 21, 193.") T saw her one linndi-ed and fifty-t^vo times; 
at the present time we cannot find anything that feels like a 
localized clot and there is no discoloration at thj 2 present 
time; the ribs are still sensitive; when T first examined her 
the chest was ])ei*fectly clear; there was i)ain on 
65 breathing which still ])ersists; if she take's a deep 
breath she will occasionallv feel that down to the 
ribs, and if she has a cough or anything she is conscious 
of that rib paining. 

On my last examination I found some weakne|?s in the 
right leg, particularly in regard to extension, to tte extent 
that going u]) steps bothers her a good deal; her njenstrual 
periods have been a little more irregular and with some 


slight increase in pain, by irregular I mean they haven’t 
been on a regular 3()-day schedule as the majority of 
women, that there is a general lengthening of sonie of the 
periods; I hesitate to say that the accident was tl|e whole 
story, though it may possibly have been; assuming her pe¬ 
riods were regular before the accident you certaiijily have 
to consider that the accident had something to do with it; 
I would sav that she has a chronic sacro-iliac strain. 

Dr. Hall made an examination on the 21st or 22pd at his 
office. I 

If Gertrude had not been an invalid herself during that 
period, I think Mrs. Schicht would have gone to l])ed, but 
somebody had to take charge and she forced herself to keep 
up. She had no definite injury except the bruises, but she 
was terribly upset and had a great deal of naudea and 
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vomiting and stiffness all through her neck and legs; the 
vomiting spells continued for two or three weeks; there 
was some thought that she might have an acute sacro-iliac 
strain. 

My bill to date for services to mother and daughter is 
$570.00, which I consider fair and reasonable, and which 
is at the rate of $3.00 for house calls, $2.00 for office calls, 
and $3.00 for diathermic treatments. 

Cross-examination: 

The X-ravsI taken on the dav following the accident did 

• * 

not show anvi fractures nor anv dislocation of the sacro- 
iliac joint; the second picture made concerned the ribs par¬ 
ticularly and did not take in the sacro-iliac joint. 

Kedirect examination: 

In arriving at the conclusion as to whether a sacro-iliac 
exists you have to take the history of the patient and mani])- 
ulate the part of the anatomy where it is located; I would 
not say from my experience that an X-ray picture was con¬ 
clusive as to whether there was a sacro-iliac strain there or 
not. 

Thereupon, further to maintain the issues on their part 
joined, the plaintiffs produced as a witness the plaintiff 
Alfred Gustave Schicht, who, having been previously duly 
sworn, was recalled and testified further in substance as 
follows: 

66 Direct examination (resumed). 

Dr. Rolls submitted a bill for his services in the amount 
of $570.00, in part of which I have paid. Sometimes my 
daughter complains about headaches; as far as I can re¬ 
member before the accident she weighed over one hundred 
and ten; outside of the few weeks that she worked I have 

not had anv income from her at all; mv wife cannot do 

* • 

housework like she did before and we have not been able 
to go out as a family group and enjoy things like we did 
before the accident. 

Cross-examination: 

I have some of the memoranda about my expenses with 
me; it was typed by my daughter; I had a lot of prescrip- 
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tions before I started this list in February, 1933; ^he total 
expenditure for medicine shown by that list is $l|5.20 and 
the item for miscellaneous is $17.06; the differencej between 
those two items and $250.00 is what I spent betNyeen Oc¬ 
tober 31st and the present time, and before I consijlted Mr. 
O’Shea. | 

j 

Thereupon, further to maintain the issues on tljeir part 
joined, the plaintiffs produced as a witness Edgar Jl. Rhea, 
who, deing first duly sworn, testified in substanc^ as fol¬ 
lows : 

Direct examination: 

I live at Shipley Heights, ^laryland, and am Assistant 
District Elevator Inspector, which position 1 held|all dur¬ 
ing the year 1932; during 1932 I saw the elevators iii^ Golden- 
berg's store every four months; the last time 1 hnw ele¬ 
vator No. 3 was in Se]itember, 1932; it is an Otis electric 
drum type of passenger elevator; the elevator is approxi¬ 
mately twenty-one years old; it has what is know^i as the 
slow grip type of safety, there is a governor up ^bove in 
the machinery, in the pent house which is part of tlje safety 
equipment; the governor controls the safety. 

The brake is generally termed an electric brakej that is, 
when the operator throws the handle to go up or down it 
throws the brake at the same time with it, throws the cur¬ 
rent into the motor; the brake is controlled electrically and 

I •- 

applied mechanically; it is separate and apart f^'om the 

safety. 

% 

It would be entirely up to the inspector within what dis¬ 
tance the brake, when applied, may stop the ele\’ator; I 
would permit about eight or ten inches in this type; no two 
elevators stop at exactly the same distance. 

As to this particular elevator, I could notitell you 
67 how much it slid after the safety was applied, be¬ 
cause I did not see it; it should have acted in around 
three feet; when the safety is first applied against the rail 
it should come to a stop within three feet; that is tlie regu¬ 
lation. 

Q. Mr. Rhea, this particular safety on this particular 
elevator when applied was capable of stopping and sustain¬ 
ing the car with a rated load within how many feelj? 
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(The foregoing question, the defendant, by its counsel, 
objected to, upon the ground that there is no allegation in 
the declaration that the safety was not sufficient to stop the 
car within any given number of feet; but the Court over¬ 
ruled said objection, to which action of the Court, the de¬ 
fendant, by its counsel, then and there noted an exception.) 

Q. Referring to this particular elevator. No. 3, with the 
type of safety that you know that it had, in what number 
of feet would ithis particular safety be capable of stopping 
and sustaining the car, the elevator car, with its rated 
load? 

^Ir. Koenigsberger: May it be understood, if 3 ’our Honor 
please, that this is under the same objection first made to 
the preceding similar question? 

Tlie Court: Verv well. Overruled. 

% 

]\Ir. Koenigsberger: Exception. 

Going two to three hundred feet a minute the elevator 
should stop at three feet, assuming that the equipment was 
in proper working order. 

If an elevator is cut loose with its rated load on, capacity, 
and that safety applied and works, that does not mean 
that you only go three feet before it stops. But it means 
that it stops three feet from the time that the safety goes 
against the guide; and you go, to be working properly, to 
work right, an elevator should stop anywhere from six to 
eleven feet, in between that, from the time it is cut loose. 

That is, after it falls three or four or five feet, this safety 
starts to stop!it, because it is set away a little bit; and it 
takes it that long to get to the rail. And then it starts 
to wind on very quick. And it should go, according to this 
table and my experience, about three feet from the time it 
first hits the rail until it comes to a dead stop. 

Cross-examination: 

Bv cutting loose an elevator I mean this: In in- 
68 stalling a new elevator, after we get them in opera¬ 
tion, we take them to the top of the house, take them 
up fifteen or twenty feet, load them up, and then we tie 
them with a piece of heavy hemp rope. 

Then we take the cables off, and we cut that hemp rope 
and let it go for a test to test the safety and governor and 
all those parts that we want to find out how they are work- 
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ing. As I say, when we cut them off, that is what I mean by 
cutting them loose. When we cut them, sometimes thev 
don’t go any farther than six feet. Sometimes they go as 
far as eleven. They usually take up in that distance. By 
cutting loose we mean cutting the cable and lotting the 
elevator drop. [ 

In this particular instance, from the time the cables 
broke, the ear should have stopped between six and eleven 
feet. 

I 

Redirect examination: ! 

I 

When the safety works on this slow grip tyjje of ele¬ 
vator it stops it gradually. 

Recross-examination: 

If an elevator cable breaks and the elevator continues 
down the safeties should start to go in against jthe rails 
after it has gone from about three to six feet; thdv are on 
a screw just like a vise; before the safeties start to take 
hold the elevator has to get up a certain speed; that is 
what controls how soon the safeties go into work; the gov¬ 
ernor has got to get in action before the safeties can apply, 
and the governor goes into action as a result of |speed in 

excess of that speed which the elevator would norir(ally run. 

] 

Redirect examination: 

The electro-mechanical brake begins to apply '\chen the 
operator brings the controller to neutral; the bi'ake has 
two shoes, separate and distinct from the goverijor cable 
which operates the safety. | 

I 

Recross-examination: 

The brake is up in the upper part of the machin^; it has 
nothing at all connected with the car; on the elevator there 
is a lever that the operator pushes one way to gc^ up and 
one wav to go down, and with that in neutral the lelevator 
stands still; the control opens the brake electrically when 
it is thrown in motion, but when it comes back to the center 
that disconnects the current that is holding the brake 
open and the brake is mechanically applied by a 
69 spring; the electro-mechanical brake has noj control 
on the governor. j 
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Redirect examination: 

The emergency switcli will ai)ply to the brake if it is 
open, that is what it is for. 

The emergencv switch is there in case the handle should 
get stuck or for some reason the operator wanted to stop 
the elevator, thev throw the emergencv out and that cuts 
the current off from evervthing connected with the ele- 
vat or and throws on the mechanical brake and stops the 
car. 

The safety is: independent; whether the brake is working 
or whethei* the cables are cut or whether the whole top 
falls out, by reason of the speed of the car going down, it 
sets these safeties and then they spring out in some way 
and then they get in some ])lace where the car cannot go 

down anv farther: the electro-mechanical brake is onlv for 

* 

the ])urpose of a noi*nial operation of the elevator and has 
no other use whatever; the purpose of the electro-mechan¬ 
ical brake was not to stop the elevator in the event the 
cable bi'oke or an unusual accident of that type took place; 
it would have no effect on the car; it would turn the elec¬ 
tricity otf and stop the machine from running, but would 
not stop the car. 

Q. Then, if the mechanical brake is on, the electro¬ 
mechanical brake, when the car begins to fall, then the 
cable is broken at that ])oint, is it, if it does not stop the 

elevator f Is that vour testimonv? A. No. There is an- 

« » 

other device there that has never been mentioned. 

Mr. O’Shea: We were going to bring that out anway by 
another witness, if the Court please. 

A. It is a device of the type—what we term a slack-cable 
device. That is, if anything happens to that cable that it 
gets slack, not necessarily breaks, but if it does break, 
this device tri])s and sto])s it; puts a brake on and stops 
the machine. But that has nothing to do with the car. 

Recross-exaniination: 

This is an electrical device; and it is what is called, a 
slack cable switch or some call it a slack cable device. 
Among mechanics of the companies it is called a slack cable 
device. If that elevator descends, is going down—it 
doesn’t operate going up, but it operates going down—if 
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that car, the safety—if for some reason or oth(|r would 
become something wrong—I have known ofl a piece 
70 of brick, for instance, falling down the jelevator 
shaft or a bolt working out and stopping Ihat ele¬ 
vator so that the car couldn’t go—why, if you didin’t have 
this device, your machine would keep on runningi 

So they have a slack cable device so that as soon Ixs some¬ 
thing happens and the cable gets a little slack, tins device 
opens u}) and stojxs the machine. 

The slack cable device is uj) in the pent house ;| when I 
speak of the machine that the slack cable device operates on, 
I mean the motors in the pent house. In other words, if a 
cable is coming down which would go down for any reason 
so that that cable slackens u]) too far; if it breaks or the 
cable slackens u}) for any other reason. If it goes too fast 
on the wav down the slack cable device will go into effect and 
immediately stop the motor at the top and the cable x^dll stop 
right where it is, the slack cable device stops it, so that no 
more cable will come down the shaft; it has nothiiig to do 
with stopping the car. In a good many cases it is ^jttached 
to the car, although it has nothing to do with the cai|. 


Redirect examination: 


The minute the cable is broken the onlv thing that 
the car is the automatic safety, by which I mean the 
of the things underneath the car. 


can 


stop 
spread 


Thereupon, further to maintain the issues on tlnjir part 
joined, the plaintiffs produced as a witness James New¬ 
ton, who, being first duly sworn, testified in substance as 
follows: 

Direct examination: 

I am an electric elevator manufacturer with places of 
business in Baltimore and Washington; I am a gradjiate of 
Baltimore Polytechnic, Teetman Preparatory School and 
Johns Hopkins; I did not graduate with any degreb from 
Johns Hopkins; I graduated from Polytechnic in about 1904; 
I have been engaged in the elevator business and in the man¬ 
ufacturing business of elevators since 1912. 

I have been up to Goldenberg’s store quite often; I was 
there three or four days ago and before that I was there 
about a year ago. I have had twenty-two years experience 
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in the repair and in the care and maintenance of elevators; 
we manufacture elevators; I was with the A. B. See Elevator 
Company of Xew York live years and with the Marsh Ele¬ 
vator Com])any six years. 

I first went to Goldenberg’s store to look at elevator 
71 Xo. 3 about a year a^’o; it is a dome type, overhead, 
sintcle-feed machine, and according- to the records in 
the Buildiiii*' Ins])ector’s oflice is twenty-one years old; the 
i;:overnor is a centrifuu’al, two-ball i»‘overnor, which actuates 
a slow-gri}) safety; it is connected with the electro-mechan¬ 
ical brake. 

The elevator has two %-inch hoistini*; cables, two %-inch 
counterweiiiht cables, and two Ti-inch car counterweight 
cables. I am very familiar with cables. A cable is made up 
ordinarily of six strands of 19 wires to a strand, a total of 
114 wires, witli a hem]) ro])e center. 

(The witnes's thereu])on ])roduced a drawing and testi¬ 
fied in regard thereto as follows;) 

This is not a working diagram for installing a safetv, but 
it is just to give you an idea of what a safety looks like; it 
is not a blueprint. The drawing shows a slow-grip safety 
of the identical type that is on Xo. 3, and shows just what 
the safety would look like if it was taken out of the car and 
laid on the floor. There are dogs on the safetv and also on 
the governor. Thev have a shoe which rides on a T-rail. 
When the governor ti-ii)s, it takes up on this cable and pulls 
it from around this drum. As that drum revolves—this is 
a lefthand screw and this is a righthand screw on this side— 
on the end of that shaft is a spearhead. That s])earhead is 
forced bv the action of the worm on the drum, forces that 
spear into the dogs here, oi)ening them on this side. It is 
fastened there with a bolt. And, as it forces this side open, 
naturally this side goes closed and grabs this T-rail on the 
side, stopping the car. 

The witness thereupon produced a second drawing and 
resumed his testimony as follows:) 

The governor cable rides over the cable sheave, and has 
a tail sheave with a weight at the bottom to hold the tension 
of the cable. This cable is fastened into the carriage at the 
tope of the car; and rides with the car up and down, until this 
dog on your governor is tripped by a higher speed than the 
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car is supposed lo travel, when this rope is i^-rabbed by 
grips on the side holding them stationary; and| when this 
cable is held stationary with the car going do\tn, it pulls 
this carriage out oi‘ this hole. And, when it pulls this car¬ 
riage out of that hole, it rides up, pulling this calile up with 
it, winding it up on the drum, forcing the spearjlieads into 
the arms of the dogs, causing the grips to take hold 
72 at the side of the rail. That brings the caf to a slow 
and gradual stoj). The cables are connected with an 
equalizer. The drawing shows two hoisting cables. In the 
crosshead of a car, as we call it, are two channels; and on 
the to]) of that channel is an iron plate fasteneil to these 

channels. These channels are fastened into stvles under the 

* 

platform that the car runs on. That is what \de call the 
sling. This iron ])late holds a rod which is fastei|ed under¬ 
neath; and at the end of this rod is a bolt througjh an iron 
bar here, allowing it to slide one wav or the other as the 
tension of the cable might be drawn. The cable shackle bolt 
is brought through and fastened at the bottom of tlie cable in 
the shackle socket, which is fastened to the shackle rod; and 
the cables are babbitted into the shackles. Babbitt i s a metal 
that we use for shackling cables to a socket; it is a soft ma¬ 
terial and is poured in hot. When we cable a car, we; open the 
strands or bang them out. We cut out the henii) center. We 
force over the ends and press them back in sha])e and put it 
down in the calile socket and pour the hot babbitt in there. 
Then we reverse that, and it hangs. 

The drawing indicates two hoisting cables; they g|o up and 
are dead-ended in a drum, and, as the drum winds ajround, it 
pulls the cables u]) and pulls up the car. By dead-ended I 
mean thev are fastened in the drum. There are holies in the 

• I 

drum for the cables to go through; and there is a (flip used 
to hold the cables from slipping out of that hole. I The car 
has counterweights. That cable goes in and is wounc^ around 
the drum. It also has two car counterweight cables. The 
two car counterweight cables run direct from thdi car up 
over the sheaves and down to the counterweight ^nd are 
dead-ended at the carrying weight of the counter|veights. 
They are dead-ended there with two sockets. Tjiey are 
brought up here and dead-ended to a smaller equalizer the 
same as this. You might term it the equalizer of tlie cable. 
There are two more cables that run from the drum to the 
counterweights. Those are called the back drum dr coun¬ 
terweight cables. They leave the counterweight |as this 

5_6485a ! 
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drum revolves this way; and, as the car goes down, it winds 
these cables and pulls the counterweight with it. 'When the 
elevator is going down it pulls up the counterweight besides 
its rated load. The equalizer is used to equalize the strains 
on the cables if they should stretch, so that the strain on 
the cables would remain the same on both cables. 

73 The electro-mechanical brake is fastened on the 
drive-shaft of the machine. The drum has a gear 
with a worm, and the worm is fastened to the shaft, the 
shaft is used as a coupling to the motor shaft. That 
coupling also becomes the brake cou])ling. On the flange on 
one side is a pulley brake, and on the other side of the 
flange, wliich is fastened to tlie motor shaft, it comes up. 
There is a solenoid, which is an electric magnet, that sets 
in between the brake shoes: it works so that when these go 
in the brake is pulled away from the sheave, allowing it to 
turn freely; there is a spring, sometimes at the bottom, and 
sometimes at the tO]), with adjustment nuts on the side; 
when the current is cut from the car or the controller is 
brouii’ht to neutral, the solenoid is no loueer eneruized, it 
is dead, and the sjiring acts as a mechanical device to pull 
these two together on that brake cou})ling, stoi)])ing the car 
slowlv ])ut surelv; it is an electro-mechanical brake. 'When 
the electric current is no longer energizing the coil, then 
it is a mechanical brake. This ojierates on this brake 
coupling directly on the shaft, retarding the motion of the 
shaft, and holding back this worm, which in turn holds back 
the gears and the drum. The drum won't revolve as long 
as these shoes are in that situation. The hoisting cable is 
wound around the drum. Before the babbitt is poured in on 
the shackle bolt, the man first takes the cable and mouses it, 
by which I mean wrapping it with a piece of fine wire, and 
then he turns around and untwists these strands and fans 


them out and then turns the ends over, cutting out the hemp 
center first. Then he takes his ])liers and throws that back 
again, making all the ends turn to the inside. That cable 
socket then is brought up tight, so that it fits well into the 
cable shackle socket. Then he takes hot babbitt and pours 
it over it at 550 degrees P'’ahrenheit, it is poured in on top 
of that, and that all runs in and down and makes that a 
solid joint in the socket. 

The brake pulley is fastened on the shaft of the car, and 
there is a shoe which comes around on the side; the shoe is 
the part that has the leather lining that rides directly 
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a«:ainst the brake drum and stops the drum; tlikt is the 
friction ])oint or ])urchase i)oint where it takes effect; then 
the arm comes down and tliat is fastened to the biise of the 
wheel, brake base with a plate, which is located on ^ach side 
of the brake ])ulley; the brake ])ulley is a coupling^l between 
the motor shaft and the worm shaft driving' the caj’ and the 
drum; the })urpose of the brake is to stop the dr[im from 
revolvinu*. I 

74 Between these upright posts is a solenoi^d, which 
is nothing more than a coil with a hollow ceijiter, and 
the two rods would be like this, separated about g half an 
inch. When this coil is energized, it pulls theses two to¬ 
gether, and as it ])ulls them together it also pulls Ithis arm 
away, and this bi-ake shoe is released from the brake drum. 
There is a spring that would go in between that \lhen this 
coil is no longei- energized, the spring pulls these brake 
shoes tight on the drum, and the brake is appli(^d. The 
solenoid is not energized and the spring actuates the brake, 
in other words, closes the brake. The energizing of the 
solenoid is controlled or operated from the panel or by the 
action of the controller in the car. WTien the coni roller is 
brought to neutral the solenoid is no longei* energized and 
the brake is a])plied at once; if they pull off the emergency 
switch, disconnecting all current from the machtne, this 
spring will close that bi*ake the same as if the car were 
brought to a neutral ])osition; the emergency switch merely 
cuts off the ])ower. 

The govei-nor cable is on the cable sheave. That is your 
tail sheave. The cable is fastened to a carriage to the top 
of the car, and as the car travels this cable travels. If any¬ 
thing happens, these dogs are tripped they grab and hold 
the cable, holding it as it falls, the car going down,|and the 
cable being fast pulls this carriage out of the hole unwind¬ 
ing this drum and with the action of your left and right 
worms on your shaft it throws the spear head into the arms 
of the dogs. That brings it to a slow, gradual sto[[j. 

I am familiar with fatigue failure. It is commonly called 
crystalization by laymen, the average layman. There is no 
such a thing as crystalization as we know it. It is done to 
define a fracture in the cable; it is commonly called crys¬ 
talization, but known to me in my ])rofession as fatig’ue fail¬ 
ure; it is failure of cohesion, the crystals of the metal do 
not stick together, they part. Fatigue failure, as we know 
it, is caused by an indentation in the surface of the metal. 
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an abrasion of some sort, and tlie disease sets into the metal 
and ii*raduallyi eats through, causing that cable to jiart at 
that jjarticular point. In a solid shaft or welded ])iece of 
material it would be very hard to detect, but in an elevator 
cable it is very easily detected, for the simple reason that 
you have 114 independent pieces of material, and it only 
attacks one piece at a time. Here is a demonstration. I 
made a false fracture in the cable of one wii-e. It is one 
wire only of a strand that is gone. It can be held and 
75 it can be easily seen. With a constant taip^/d twist 
and stress that this cable is subjected to in every stop 
and start of an elevator it increases that fracture, and it 
will open u]), so that exjilains how it is o])ened up, and that 
is only one wire. That has to do that nineteen times to each 

one of these strands before all of vour strands are gone. It 

« ^ 

has to go through nineteen wires before one strand, which 
is a rope of nineteen wires, is gone. As it turns the center 
wire becomes the outside wire. If there is a break and 
tonpie, it will eventually woi-k to the outside. This will get 
loose. 

Q. Assuming, ^Ir. Xewton, that on the 4th day of Janu¬ 
ary, 193o, this ])articular elevator, with which you are 
familiar, and which you have seen and ex])lained and de¬ 
scribed as a drum type elevator, was owned^ oi)erated, con¬ 
trolled, and maintained by the Goldeiiberg Dei)artment 
Store and that on the morning of the 4th of January, 1933, 
this particular number 3 elevator, upon several occasions 
or trips to the fifth floor of the said building found it neces¬ 
sary, the elevator operator found it necessary to drop back 
to the fourth 'floor because of the limits on said elevator, 
because of the inability of the operator to reach the fifth 
door, and assume, further, that the purpose in drojiping 
back to the fourth floor was to gather more speed so as to 
enable the elevator to make the limits of the fifth floor, and 
assume, further, Mr. Xewton, that this occurred from the 
morning of the 4th to the early afternoon of the 4th, would 
that have any effect upon the hoisting cables upon said 
elevator, yes or no? A. It does jiut an undue stress on the 
cable. 

It would help to intensify a fracture, cause it to weaken 
that much faster and (juicker. 

Q. Xow, Mr. Xewton, assuming further that on the said 
4th day of January, after several failures to make a proper 
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landino- at the fifth floor, this type of elevator djescribed to 
you and the jury and known as number 8 elevator, on one 
of its tri])s down stop])ed at the second floor at about 2 or 
2:30 in the afternoon of the dav of Januarv 4thJ and there 
were at that time 23 ])eo])le on said elevator, inc|ludin.2: the 


elevator operator and i)asseni>-ers, and tlie elevator .e*irl or 
operator thereafter closed both doors of the elevator and 
])laced her hand on the control to propel the said ^levator to 
the first floor, and assume, further, ]\Ir. Xewtoij, that the 
distance between the first and second floors was,, approxi¬ 
mately, 15 feet, and assume, further, tluit the dis- 
76 tance between the basement and the first floor was 
apiiroximately 10 feet, and assume, furthey, that the 
distance between the basement or the ])it and the I first floor 


was approximately three feet eight inches. 

^Ir. Simon: You mean the basement floor. 

Mr. Goldstein: I said basement floor and the pit. 

]\lr. Simon: You said first floor. 

Bv Mr. Goldstein: 

Q. Basement floor and the pit, and assume that jwhen the 
elevator operator worked the control she immediately 


heard a click that came from either overhead dr under¬ 


neath the elevator and that she then immediatelt put the 
control in neutral, and assume, further, that thel elevator 
did not stop, but continued down the shaft and j then the 
operator reached under and pulled the emergendy switch 
and the elevator did not stop; assume, further, by ihis time 
the car had passed the first floor, and then gath{}red mo¬ 
mentum and struck and seemed to bounce back two or three 
feet, shattering glass in the elevator and throwing many of 
the passengers in the elevator to the floor to thei r knees, 
what have you to say as to whether or not you can form an 
opinion as to the state of condition of the safety at that 
time? 

The Witness: Approximately, yes. j 

I know what the limits are on the elevator, how they 
operate. 

Q. Assuming that on the afore-mentioned date c^f Janu¬ 
ary 4th, 1933, after several failures to make a proper land¬ 
ing at the fifth floor, this type of elevator as descHbed to 
you and to the jury, and known as elevator niimber 3 
stopped at the second floor and there were at that jtime 23 
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people on said elevator, including the elevator operator and 
passengers, and thereupon the elevator operator closed 
both doors of the said elevator and placed her hand on the 
control to propel said elevator to the first floor; assume, 
further, that the distance between the first and second 
floors was approximately 15 feet, and the distance between 
the basement and the first floor was approximately 10 feet, 
and the distance between the pit and the basement floor ap¬ 
proximately three feet eight inches; assume, further, that 
when the operator worked the control the elevator began to 
slide down, and when she was some distance below the sec¬ 
ond floor she heard a noise and she put the control into 
neutral position in order to stop the elevator, and the ele¬ 
vate i- did not stop at that time, but kept sliding 
77 away, and assume, further, the operator pulled the 
emergency switch and the elevator kept going past 
the first floor and went to the basement and made a sudden 
sto]), bounced back a foot or so, shattering glass in the ele¬ 
vator and throwing most of the passengers to the floor, 
can you from this form an opinion as to the condition of the 
safety appliances as to whether they worked properly? 
A. Yes. 

Q. What have you to say as to first, the electro-mechani¬ 
cal brake? 

Mr. Koenigsberger: May we now state our objections to 
the question as framed? We object to the question because 
it does not take into account the fact that when the ele¬ 
vator began to move down from the second floor it moved 
down at an ordinary speed, as testified to by the operator. 
We object to the question, generally, upon the ground that 
neither the testimony up to this point, nor the question it¬ 
self fixed the various times or points in space at which 
these various manipulations occurred with sufficient defi¬ 
niteness to enable a witness to properly answer the ques¬ 
tion. 

It is evident from what you (counsel for the plaintiffs) 
have just said that the mechanical brake did not work. The 
mechanical brake should have worked immediately upon 
throwing the controller to neutral position, and again, had 
she applied her emergency switch it would have been the 
same action as putting her controller into neutral. It would 
have cut off all current in the car and the brake would have 
acted had it been in proper condition. 
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Q. Had it been in proper condition within how ipany feet 
should the mechanical brake work? 

(The foregoing question, the defendant, by its counsel, 
objected to, upon the ground that there was no contention 
made in the declaration that the brake was not sufficient; 
but the Court overruled said objection, to which action of 
the Court, the defendant, by its counsel, then and there 
noted an exception.) 


I say the brake was not working properly because of the 
fact that when she threw her car to neutral the electro¬ 
mechanical brake should have applied immediately, and 
stopped that car in a very maximum of 18 inches, regard¬ 
less of the load. The fact that it was applied at finy time 


between the second and first floor, and did not brin^* the car 


to a stop until it rushed past and fell to a position some¬ 


where in the basement pit indicates to mi conclu- 
78 sivelv what the condition of the electro-mechanical 
brake was; the fact that it slid more than eighteen 
inches shows that it was a defective brake. The safety did 
not apply if it went down, crashed and rebounided, the 


safety did not apply. 

These elevators are equipped with spring bumpers which 
are in the pit. Assuming that the safety did not \york and 
that the cable had parted, there is nothing besides the 
bumpers to stop the car. The car could not rebound had 
the safety acted, because it cannot pull against itself; if the 
safety works properly there would be no shock dr recoil. 


There is a slack cable device under the drum of the car. 


Under the drum of your machine there is a long b^^r with a 
rod to it, that is nothing more or less than an elecfric con¬ 
tact. When the cables become loose on the dijum, the 
weight of the cable pressing on this bar opens up the elec¬ 
tric switch and cuts off the current from the board. That 
would have a tendency to shut off the current fronj the car 
and set the mechanical brake, the same as bringingt the car 
to neutral. 

I have had occasion to see cables of that sort many times, 
and have seen them made, drawn from the iron bar and 
twisted right into cable form, that is, before it is tcjmpered 
to steel, because there is both iron and steel cable. An in¬ 
got of pig iron is first rolled into bar form and then rolled 
into rod form and then pulled through dies or rolls of the 
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wire size; I have seen cables in various conditions, and I 
have seen cables break from fatigue failure. 

I am thoroughly familiar with the inspection, examina¬ 
tion and report on elevators. For seven and one-half years 
in Washington I have had experience with the maintenance, 
repair and equipping of elevators in Washington, on all 
makes of elevators, A. B. See, Otis, Stewart-Warner, Elec¬ 
tron and Atlantic. 

Q. What have you to say as to a proper inspection being 
able to detect crvstalization in a cable? A. Crvstalization 
in a cable can only happen in wear. It does not happen in 
the part that goes through a sheave. 

Q. What have you to say as to whether or not it could 
happen within a shackle where babbit was poured? A. It 
does not happen in the shackle because fatigue stress, fail¬ 
ure of crystalization happens from a pressure in the sur¬ 
face. When vou seal that surface with babbit there is no 

* 

chance of crystalization or fatigue failure develo})ing in 
that })articular part. It happens outside or just at the rim 
of a wire as a rule. 

Babbitt is a harder metal than lead, and is composed of 
tin and lead. That is the part that is poured in the cable 
socket. 

If there was fatigue failure in this particular cable it 
broke right where the cable goes into the socket. 

79 Fatigue failure happens outside of the babbitt. 

It can’t happen inside of the rim of the socket, but 
it happens outside of the babbitt, of the socket. We always 
speak of it as happening out of the jiart of the cable go¬ 
ing into the socket. That is due to this iron shackle. Fatigue 
failure happens by this malleable iron socket rubbing 
against the edge of this cable causing an abrasion of the 
wire which sets up a chance for this disease to form in the 
cable. It will start like that, and it will go that far, and 
when it goes over 30 per cent the stress on the cable will 
break that part. 

I am stating what does happen and what did happen in 
this crystalization, as you call it, of this particular cable. 

Mr. Koenigsberger: The witness has not shown that he 
knows anything about what happened, or that he ever saw 
it. I move the statement of the witness that he was testifv- 


73 


GOLDENBERG CO., INC. VS. GERTRUDE SCHICHT ET .\L. 


I 

ill, 2 : as to what did liapjion ^^-o out, because it appfears from 
his own testimony that he cannot know what did jhappen. 

j 

The crvstalization would evidence itself bv a fbicture of 

% « I 

one wire at a time which can be seen and felt. j 

i 

1 

Cross-examination: j 

I was at Baltimore Polvtechnic from 1901 to 1904, then 
I went to Dikeman Preparatory School for one j\’ear, and 
then went to Johns TIopkins. I .^-raduated from ]^altimore 
Polytechnic; at Johns Hopkins I studied electricajl and me¬ 
chanical en,n’ineerin, 2 : and completed the electrical!mechani¬ 
cal en.u’ineei’inii* course u]i to the start of central station dis¬ 
tribution. AVhen I completed my course at Johnsj Hopkins 
I went with the Electric Power Company of I|5altimore 
where my duties were testing- alternatin.g current apjia- 
ratus and makin, 2 - ins])ections. I did not use a hanjirner and 
tools. From there 1 went to the A. 1>. See Elevator Com- 
])any in New York City, was there live years and my work 
consisted of suiiervision of the installation of elevators. 
I did not do any work with the tools and hammer .and saw 
and chisel. 1 was in business for myself in New York for 
four years, beginning* in 1914, installing-, repaiijing and 
maintainiipg- elevator equipment. The number of mjen I had 
under me at that time numbered from two to seyen; my 
mechanical work was not with the tools, I supervijsed. 

After being in business for mvself for four vear.^^ in New 
York I went with the ^larsh Elevator Company tlo Balti¬ 
more and Washington, and remained with them six vears. 

^[y work there was engineering for the Coippany, I 
80 did not do any tool work. I have never instajlled ele¬ 
vators, that is, with tools. I have hooked ijp these 
devices mvself in the laboratorv, and 1 have done it in the 
shop. j 

I have never manufactured a single elevator ijised in 
Washington. I have supervised it, drawn the pl^ns and 
seen that it was made the way I designed it. I am'inow in 
business for myself; we do no shop work here;! we do 
repair work in Washington; the number of men J have 
employed in Washington varies with the amount of work 
we have; we have three men regularly; the name of my con¬ 
cern is the Capital Elevator Company. 

I did not see the brake shoe on the Goldenberg eUvator; 
the brake I described is the one used on that type pf ma- 
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chine: tlicy would not permit me to .u’o to the penthouse. I 
^'ot to the to]) of the car l)y asking* the operator to drop the 
car and I got on it. This was in the winter, about a year 
ago. I did not know at that particular time I was to testify 
in a case: I went down there to get some information for 
mvself. 

ft 

When my man makes i-epairs or does work on an elevator 
I take it up to see that it is done properly on all .iobs, so 
that if the men make a mistake I can make them correct 
them. Xo mistakes have happened on any jobs in the Dis¬ 
trict of Columbia. It is not a fact that an elevator that I 
installed or re])aired at the Park Lane Apartments dropped 
because the safety cable and the elevator cable were hooked 
up impro])erly. 

I did not go'down to the basement to see about the 
bumpei's. The bumpers rise eighteen to twenty-four inches 
above the ])it floor: I did not see them. It is an Otis instal¬ 
lation and thev are standard. 

ft 

I did not go' uj) and examine the drum that the cables 
go across: I did not see the drum: I asked the engineer, 
Mr. Clugg, or something of the soi*t, to let me go u})stairs 
and see the ])enthouse: I did not know him: my mechanic 
went down there by my orders to go up there and look at 
the machine, and he was refused admission to the ]')ent- 
house: T did not ask ^Ir. Clugg for permission to go up 
there. I was with my mechanic when he asked permission. 
You can see through the glass in the elevator door in the 
basement, all you have to do is use a flash light and flash 
it down there and vou can see all the wav down; the glass 
doors run half way down, and are clear wire glass in these 
particular panels. I did not ride on the car, I just stood 
there. 

81 A })ony switch is an emergency switch: it is sup¬ 

posed to be used to cut off the current: there is an 
emergencv switch and there is an emergencv release switch. 

I have heard of a cable breaking where it went over the 
drum: that would not be fatigue: that would be stress: 
fatigue failure would not look the same under a micro- 
sco])e as a break made in a strand of wire with a chisel: you 
couldn’t see the break with the naked eye: you can see the 
break but you Wouldn’t see the formation of that break, the 
lack of cohesion. You can feel and see the fracture because 
of the crystalization or fatigue failure; but you could not 
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i 

see in that small ])ioce of wire where the crystijls had 
formed, and the breakine,- of oi* lack of cohesion ot those 
I crystals in that one i^articnlar piece of wire. In o|*der to 

have a crystalization and a fati.uTie failure soniewherj^ in the 
, rope you would see a cut or a break in the wire. I (|)perate 

an Elevator C’ompany known as the Atlas Elevatok Com- 
I pany: I took a job with that Com]uiny in Xovembei*, 1934, 

at the S. and W. Eestaurant, Fifteenth and XeM’ York 
Avenue; I have never done any other work under th|e name 
of the Atlas Elevator Com]:>any; in the early partj of the 
r i fall of 1934 T was alven a contract to do some worH at the 

Park Lane Ai)artments; I did not do the work altogether; 
! we haven’t conpdeted it yet; we have completed |iart of 

that contract as awarded to ns; it is not a fact tluft after 
I did certain work on it and when the elevator was in oper- 
I ation after I comi)lete(l certain work, the elevator fell; 

► it did not fall after we had done any work up thei^e; I do 

not know that it fell; it did not fall, (’olonel Hines <>'ave me 
i a contract; T don’t i-emembei- all that it included, Init some 

time before Octobei’ we did ])ut in a hoistini** cable cjn num- 
i ber 1 elevator; aftei" that I .u’ot an order to renew tlnj' safety 

cables and other appliances on number 2; we })ut 4 safety 
cable on the car; the elevator did not crash after that; I 
couldn’t say that it crashed; I didn’t see the affair; I was 
asked to bid on the contract; the elevator did notj crash; 
it was down in the basement; I am not sure whethcir there 
was an investiu'ation made bv the District Building as to 
what occurred. | 

I never heard of a slow-down on an elevator. '|’he ele¬ 
vator has normal stop]')ino- limits in the shaft, but I|did not 
observe on the car I was ridin<i' whether or not it jshowed 
down, because I did not i»-o to the basement floor, aijid I did 
not go up and notice whether it slowed down or not; there 
i was something on top of the car that T wanted to see; I 

did not ride up in that particular elevator after that 
82 inspection; I went there to make further inspections 
about ten days ago, and looked into the shaft for 
the limits and found what I wanted to see; I did not test 
the car as to its slow-down; I could determine whether 
there was a slow-down on that car by looking at th|e shaft. 

Q. You testified that on this day if the elevatoj’ would 
not go completely to the fifth floor and would stoj:^ before 
it reached there, and that if it—it was obliged to ^o down 


I 





76 


GOLDEXBERG CO., IXC. VP. GERTRUDE SCHICHT ET AL. 


to the fourth floor to «-ather enough niomentuni to go be- 
vond that floor, bevond the fifth floor, that that would 
have some bearing or greater strain on the cables, is that 
what you testified to? A. Xo, sir. 

Q. You were asked yesterday if this elevator could not 
get to the level of the fifth floor and was obliged, because 
it slowed down, it could not make that level, and then the 
girl was obliged to drop it down to the fourth floor, one 
story, if you please, and start it u]) again in oi*der to get 
enough speed to make the fifth floor level, that that would 
have some greater stress—which puts an undue stress on 
the cable. Did you mean that? A. I did as you put it 
now. 

Tn the elevator shaft there are two car guide rails on the 
side, and in the back there are two counter-weight rails for 
the counter-weights to ride in: in the shaft at the to]) there 
is a roller on an arm called the ultimate limit; that is at 
the to}') of the roller: I saw it; just a few inches below the 
ultimate limit there is another one and instead of having- 
two contacts it has four; I looked at the limit; it could 
not run unlessi it had four contacts: I did not look at the 
contacts; below it there is another arm and to the roller 
it has two electric contacts; I did not examine them; the 
car riding in the shaft has a cam on the back, consisting of 
a flat piece of iron, possibly three inches wide, and some¬ 
times sixteen feet long, depending upon the travel of the 
car; I saw the cam but did not measure it: the car comes 
up full s])eed and strikes the slow-down limit. It is a single 
speed car, there is little variation in the speed; I can tell 
it was a single s])eed car by the make and type; I know 
it is a 19*21 model; I did not examine the car; the car con¬ 
tinues on until it hits the normal s])eed limit, and that is 
supposed to sto]) the car at the level of the car floor, regu¬ 
lated to a certain load; that one was set at the top floor and 
also at the basement floor. If, by any reason, or a defec¬ 
tive brake the car should drift })ast, there is a nor- 
83 mal limit to keep the car from going into the over¬ 
head, it hits the ultimate limit which cuts off all cur¬ 
rent. When that car hits the slowdown this limit is set 
down five inches below that, and means the car will stop 
five inches below that floor. So, ordinarily, the 0 ])erator 
to get a car up to the fifth will go down to the fourth, 
and sometimes: to the third so as to get momentum and 
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shove that car up against the resistance of tlni brake and 
the drum and the cables to make the car come up to the 
fifth door. Sometimes it will do it, unless it too much 
of a load on, and then it won’t do it. If it Ips got too 
much of a load it won’t make the floor, becausG| they have 

set their limits wrong. I 

1 

Mr. Simon: If the Court please, I move th^t the last 
statement go out, as it is not responsive. | 

Mr. Simon: May I have an exception. 

When this car goes up and it stops five or six inches be¬ 
low the top floor and the operator brings it down again, 
remember, you have already gotten one stop, which is a 
shock and recoil on vour cable, and when vou bring vour 
car to the fourth floor you have given it an additional shock 
and recoil, and force it up, the brake acts, and the counter¬ 
weight gives it an additional recoil. The straiili on these 
cables occurs at every stop and start. 


Q. You mean every time the elevator starts pnd stops 
it is a strain on the cable? A. Absolutely. ^Vhat else 
holds the car? There is an ultimate or final stopj a normal 
stop. There is also a slow-down switch, which li^s no con¬ 
nection with the car, but slows down the car bvlaction on 
the control board; the slowdown can be set anvwhere in the 
shaft if you want to slow it down. This greater stress 
conies on these elevator cables as I have described it after 
a car has hit the slow-down. If it slows down jthen and 
stops at the normal stop there is no additional s|tress. It 
never hits the ultimate stop. When the car strikes!the slow¬ 
down switch it slows down, then the car comes to| the nor¬ 
mal stop. If it stays there, there is no greater sti^ess than 
there is on any other ordinary stop. This additional stress 
comes in the fact that you do not only stop ther)3 at that 
time, but you turn around and go back and get additional 
stress on that, come back and force it, in other words, you 
get three instead of one. I mean it is just like stopping 
at three floors instead of stopping at one flo^r. You 
84 are getting three additional stresses on tljie cable. 
That is what I mean bv undue stress. The more 

^ I 

often you stop your ear the weaker you make youf- cables, 
in other words, in the case of a car running two days the 
stress on it is greater than if it were run for only one day, 
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from the starts and stops. It is the starts and stops that 
weaken the cable. 


The cable comes into the bell or socket of a shackle, 
which is made of malleable iron, which is iron that has 
been annealed, and won't crack or lireak under })ro])er 
stress: the ai)ercture where the wire is run in is called the 
neck; the wires are run throu^'h the neck, throu»‘h the bas¬ 
ket and then fanned out; then the bell is turned up and the 
babbitt metal is put in it to kee]) it from movin^: and it 
makes a solid mass. The ])reaks occur at the neck, and in 
my twenty-two years of ex])erience T have never known of 
them occurriim- within the babbitt. Ordinarilv the neck is 
smooth and has a bevelled ediiv and the bevel is inside. 
This is not to keep the cable from rubbing against any¬ 
thing, because'it sometimes rubs against the bevel of that 
neck. 


Q. That in all modern shackles, or liells, as you call them, 
is done to prevent any sending of the cable! A. It can’t 
prevent it; no, sir, it is not. 

Q. It is to lessen it ! A. It is not done to lessen it; there 
is nothing to prevent it rubbing. This is made smooth to 
cause as little friction as ]:)Ossible; if it becomes rough or 
sharp it would cut the cable; it would by reason of the fact 
that the mechanic who i)ut it in hammered it; when the 
elevator stops at a floor there is a greater stress on the 
cable than when it is operating. The brake stops the ma¬ 
chine at the floor levels, and the cable holds the car. 
The counter-weight cable and counter-weight helps to bal¬ 
ance the load of the car; in one way that helps support 
the car and relieve the strain on the hoisting cable, and in 
another wav it does not, but that is the standard wav of 
making elevators, putting hoisting weights on the back of 
them and counter-balance weights in them. 

^Vhen an elevator sto])s at a floor the car is held by the 
cable, but the brake holds the machine from turning and the 
drum holds the cable. 

Yesterday, when I used the word “diseased” metal as 
being fatigue failure I used that as a figure of speech; I 
said that fatigue failui'e was caused by indentations, I did 
not mean necessarily by wearing, by the mechanic’s 
85 tool, that can cause a rough surface. This fatigue 
failure could happen anywhere, from where it goes 
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on the drum down to the neck of the shackle, frc(m the bab¬ 
bitt 111 ), outside of the babbitt, part of the bell. Tou can see 
down about an eii>-hth of an inch of the babbitt sometimes. 

I 

I 

Redirect examination: 

In anv case where the limits are not working: and the 

* o 

car will not stop at the normal limit, and it becomes neces¬ 
sary to drop the car top as has been described here, it would 
require the adjustment of the electro-mechanical brake. 
I took that into considei’ation when I spoke of un|due stress 
on the cable. 

And thereupon the defendant, by its counsel, moved the 
Court to strike out all of the testimony of the witness New¬ 
ton in reii*ard to the description of the elevator Lind in re- 
i»:ard to what he claimed was the condition of the elevator 
or the cause of the accident, for the reason that it appeared 
from the cross-examination of the witness that he had 
not seen the jiarticular portions of the elevator in regard 
to which he testified; for the reason that he did not know 
of his own knowledge what caused the accident; and that 
there is no testimony in the case as to what did cause it, so 
that all of his testimony is based on hypothesis or how this 
elevator was constructed, and what happened tcj the ele¬ 
vator, and from that he attempts to draw a further infer¬ 
ence as to why it happened. But the Court defied said 
motion, to which action of the Court the defenda:it, by its 
counsel, then and there duly noted an exception. 

Thereupon, further to maintain the issues on tiieir part 
joined, the plaintiffs produced as a witness Dr. Ciistis Lee 
Hall, who, being first duly sworn, testified in substance as 
follows: 

Direct examination: 

I am a practicing physician, a graduate of George Wash¬ 
ington University Medical School in 1912, since wljich time 
I have been engaged in the practice of medicine, sjpecializ- 
ing in the treatment of diseases and injuries of bones and 
joints; I am connected with the Emergency Hospital, Chil¬ 
dren’s Hospital, Garfield Hospital, Columbia Hospital and 
Veterans’ Hospital, and am on their staffs. 

I first examined Miss Gertrude Schicht in my office on 
February 20, 1933; I believe Dr. Rolls was present; the 
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examination revealed that she had a hematoma or blood 
clot of tlie ri.i>'lit thii»’h, in the muscles of the thig’h at the 
front, with sohie functional weakness of that particular 
muscle iiroup, some disturbance of the sensation, 
SG both superficial and deej) in that reg’ion, an acute 
strain of her sacro-iliac joint, on the right side, 
and sensitiveness, which I diagnosed as a bruised cartilege, 
over the seventh rib on the right side. The sacro-iliac 
joint is a joint of the })elvis at the point of articulation of 
the large bones of the jielvis to the s])ine. The leverage 
of the leg is transmitted in standing, walking or weight 
bearing through that joint, as well as the hip joint. I 
recommended diathermia for the leg, with massage and 
exercises; 1 ncfxt saw her on January *21, 1935, at which 
time 1 found that she stands in normal position and bends 
the thigh in all directions quite well, with a little increase 
of the curve of the lower back, and a little tenderness over 
the right sacro-iliac joint: there was no muscle spasm in 
the lumbar region; she squats and arises with apparently a 
good deal of functional difficulty, complaining of her knee. 
Over the right ribs anteriorally on the right side appeared 
a hematoma. 1 can find no evidence of any mass. Some 
weakness in the extension of her right leg when her knee is 
extended, both knees normally flexible, apparently not pain¬ 
ful on ])assive emotion, and thickening of the right thigh 
of half an inch as compai’ed with the left, which it is pos¬ 
sible will entirely disa])])ear in time, and it may not. I did 
not see her walk. Functional weakness of extensive ])Ower 
of right leg, possible associated with some disturbance in 
the function of the i-ight (piadriceps muscle. Not, I be¬ 
lieve, the entire function. Patient states that she has to 
walk u]) and down stejis with a crutch or cane. There may 
be an element of ])rotection in the case which, if eliminated, 
will lead to better functioning. T think, as far as the in¬ 
juries are concerned, that they all cleared up. The condi¬ 
tion now represents a functional disturbance entirely, 
which 1 do not believe will bo ])ermanent if the patient can 
be encouraged to use the right leg and thigh normally. The 
back strain a])parently results more from variations in 
weight bearing than any other disturbance. At the last 
examination I came to the conclusion that she had some 
disturbance of her sacro-iliac joint, which 1 had previ¬ 
ously noted on my first examination ten months before, 
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but I felt that the dei»T*ee of it was markedly idss. I also 
found no other disturbance of the back. I felt that in view 
of her functional weakness of her muscles of the ri<>'ht 
thigh, that her trouble was a continuing of the strain to 
her right sacro-iliac joint as the result of that particular 
functional disability, rather than that the straiii was due 
to anv other condition. I cannot sav when that will 
87 clear away. ^ly total charge is $20.00. 

And thereupon the plaintiffs rested. 

And thereu})on the defendant, by its counsel, moved the 
Court to direct a verdict for the defendant in each case 
upon the ground that there was no evidence as to what 
caused the injury and upon the ground that there is no 
evidence whatever of negligence. But the Court joverruled 
said motion, to which action of the Court the defendant, 
by its counsel, then and there duly noted an exception. 

And thereui)on, to maintain the issues on its pcM joined, 
the defendant produced as a witness Edward B. Finch, 
who, being first duly sworn, testified in substancfe as fol¬ 
lows : 

Direct examination: 

address is 20 Brvant Street, Northwest. I am an 
elevatoi- constructor in the employ of the Otis Elevator 
Com])any and have held that position since 19061; for the 
past twenty-seven years I have been and am now ioreman; 
I personally installed the Goldenberg elevators ag^iinst the 
wall facinu- Seventh Street about twentv vears ago; I am 
entirely familiar with elevators and the operation and 
maintenance and with the reading of plans of elevators to 
be installed. I 

I have heard of a cable breaking inside of a babbitt 
pouring, inside of the basket; it does not occhr very 
frequently; I cannot recall offhand that I have seqn where 
that condition existed in recent years; the last I llieard of 
it was about ten or twelve years ago in the Intersti^te Com¬ 
merce Building at Eighteenth and the Avenue. j 

One of the objects now exhibited to me is the inside of 
a cable shackle and the other is a thimble rod or basket; 
this basket is turned upside down and the babbitt is poured 
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into the top;,there is no inspection that would indicate to 
me, if an elevator is in use, that the cable was breaking- 
inside the babbitt; there is nothing that would show 
whether it was breaking inside the babbitt; I have heard 
of crystalization, but it is a techincal cpiestion and I do not 
know what it is; I liave seen it; I have never lieard the term 
fatigue applied to broken cables, as fatigue cables; I am 
not an elevator expert; I use tools and have used tools 
every day. The safety winds out gradually; the two spear 
heads come out. This is right and left-hand con- 
88 trol on these rods (indicating). The drum inside 
is also controlled. This cable that runs off, re])- 
resented here, governoi* cables, that pulls that oif and winds 
these stems out in here, causes this to close in a vise-like 
grip onto the rails, and these are e(jualized. This goes 
on with the same pressure. When they once go on and 
start to take hold the elevator cannot bounce; the elevator 
locks itself to the rail and comes to a standstill; it is not 
alwavs easv to unlock it; to unlock it vou have to use a 
safety wrench' in the bottom of the car, go through a hand 
hole; there is a grating here that takes a 4') degree grip 
wrench to unwind it, and you cannot move the car after it 
is in position until that occurs; I never heard of a car, of 
the safetv bouncing. 

On the modern electric elevator they have a mechanical 
brake; this is a modern mechanical brake, operated elec¬ 
trically, electricity takes the brake off; the mechanical 
brake is not the brake that stops the car at every floor when 
the operator throws the lever, it is the brake that is used 
to hold the car while it is at rest; the brake will stop the 
car at the top and bottom and at intermediate ])oints when 
you take the “juice’’ olf; the brake holds the car only when 
it is at rest, the cai* has to come to rest before it will oper¬ 
ate; the bi-ake does not slow down the car, that is done direct 
electrically through the dynamic stop; there are contacts 
on the particular board, by which I mean arms that ojierate 
the switches, which are u]) in the control ])it, in the machine 
room, in the penthouse. The very minute you begin and 
put your car switch, throw the switch on the center you 
gather u]) electric Hux which reverses the action of the 
motor and brings it to a standstill, anvwav vou choose to 
term its operation, and when the car comes to a rest then 
the mechanical brake is applied and holds the car while it 
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is standing- still. In other words, so it can rest ivhile load¬ 
ing or unloading. That is the function of the mechanical 
brake, they call it the dynamic stop. | 

I 

Q. Xow, assuming on the day of this accident] earlier in 
the day, there was some difficulty in getting t\) the fifth 
door, to the level of the fifth door and the op(irator was 
obliged to take it to the fourth door to gain sonpe momen¬ 
tum, to take it to the dfth door for the second tijme, would 
that have any stress on the cables carrying tl4‘ car? A. 
Xone whatever. ! 

A slow-down is a switch operated by a cam aiid the car 
cuts out the high speed near the to]) and near the 
89 bottom. There may be a sei-ies of them, it all depends 
on the si)eed of the car. There was a slo\v-down on 
this car; that would not slow the car down at the inter¬ 
mediate doors, but only near the top and near tlije bottom; 
it would be ])ossible for it to have a tendency sometimes 
to stop the car below the level of the dfth door. If it did 
that and it was necessary to go down and com(|? up, that 
would not have anv bearing on the cables. 

The safety device goes into 0 ])eration after thb momen¬ 
tum of the car attains a certain speed. It depends on the rate 
of s])eed of the car. If the car started to go down sjlowly and 
at its ordinary speed, and then a cable broke and jit started 
down faster, the car would have to attain its tripjhng speed 
on the govei-nors after the break, before the safety device 
would come into effect. I 

Mv work has alwavs been in the District of Qolumbia; 
I do not know Mr. James E. X’ewton and have never seen 
him in my work here; the drst time I ever saw hijrri was in 
the hall today; I do not remember hearing him referred to. 


Eross-examination; 


eling the 


The micro-drive on an elevator is a means of lev 
switches which control the car at the floor levels;! this ele¬ 
vator is not equipped with them. 

I have seen crvstalization twice in mv life, onCe ten or 
twelve years ago at the Interstate Commerce Building, and 
I have seen it here today; the first time the B|ireau of 
Standards man told me it was crystalization; I do hot know 
how crvstalization works on a cable. I 

I think the cable in this elevator is 6x19 strajids; the 
first time I saw this particular one was today. 
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It is not a fact that if the limits do not work properly 
the car drops back to get enough i)ull to make it; if in this 
j)articular case the elevator operator did drop back to the 
fourth floor in order to pull the fifth fioor, when the limits 
did not work, there would be no undue stress on the cable; 
the mechanical brake and shoe would have nothing to do 
with the limits if you cannot get the load up. 

Q. How would they adjust it to get the load u])? A. 
One of the magnetic coils may be out of adjustment, or any 
number of things hap})en. 

Q. If you do not want to adjust the control board, how 
would you get the elevator ])ast the limits, increase 
90 the speed? A. Xo. 

Q. How would you get it past? A. You cannot get 
it past. 


If it was testified here in this case that the elevator op¬ 
erator did drop down to the fourth fioor, gathered 
more speed and got ])ast the normal limits witli the same 
load, I would not believe it. 


I have an idea of what babl)itt is; it is a com])osition of 
metals; the kind of metals de])ends on who it is made by; 
there are mavbe a dozen different grades of babbitt; if it is 
poured right, babbitt cements the wire to the shackle; there 
can be crystalization even if it is })Oured right; if it were 
poured in too hot, that would not have any effect on it. 

Bv “annealmeiiH' of wires I mean to soften them, take 


the tem])er out. I do not know whether I am being ])aid 
to testify here today; I have not been sub})oenaod; nobody 
told me to come down here today; I have never met Mr. 


Simon before todav; the reason whv I am here is as fol- 
lows: I come in here quite frequently. I am also an old 
juryman around this court, as Mr. O’Shea knows. Going 
home yesterday evening I met one of the elevator inspec¬ 
tors, Mr. Hess; whom I know personally. He said to me I 
am over at the court on a case. I said, “What case are vou 
on?” He said, “A case u}) here at Goldenberg’s something 
hap])ened.” He said it would be interesting to hear the 
expert they have over there on the stand, so I came over. 


And thereupon, further to maintain the issues on its ])art 
joined, the defendant produced as a witness Elmer E. 
Owens, who, having been previously duly sworn, testified 
further in substance as follows: 
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Direct examination: 

I have been an elevator inspector for the District about 
ten years; my duties are inspecting* elevators, and I am as¬ 
signed as Assistant Chief in his absence. 

On or about January 5, 1933,1 proceeded to Goldenberg’s 
store after an elevator had fallen; when I got there the ele¬ 
vator had been reshackled and was in operation; the old 
cable was on. 

I made an inspection of the whole car and piirticularly 
examined the counter, car and hoisting cables; 

Ihe whole cable and did not find anvthing wrong 
them; T did not find anv breaks in the cable, nor 
of the wii-es; T ins])ected the entire cable, includin|g the part 
that was in the thimble; I examined the cabld and the 
shackles. 

I saw Ml*. Clute at Goldenberg’s store, and he f?ave me a 
shackle like the one now exhibited to me; it was ^lot sawed 
in two at the time he gave it to me. 

The object now exhibited to me is the thintble of a 
shackle. 

(The same was thereupon marked defendant’s Ijixhibit 1.) 

I 

The object now exhibited to me is a shackle. ]\Vhen the 
shackle is in the thimble there is no way in which ^In inspec¬ 
tion would show anvthing wrong inside ofl the bab- 
91 bitt; there is no wav of bringing it to mv knowledge 
other than to take it out and cut it off. 

I have never heard the word “fatigue” used i^ connec¬ 
tion with elevators. Tn my opinion, what occurred here is 
crystalization; I have never seen a cable in any 4ther ele¬ 
vators that 1 examined where the cable broke ofil or ervs- 
talized inside the lead; this shows evidence of ervstalization 
from which I gave my opinion that it crystalizedl; I know 
what crystalization is, but that is the first shacklje I have 
ever seen crystalized. It was the cable that goes! tl'^e 
mouth of the shackle that was crystalized; by tln^ expres¬ 
sion “the mouth of the shackle” I mean the small end of 
the thimble. 1 

On the dav that I went there following the accident I ex- 
amined the releasing carrier on the cross-head and found it 
perfectly 0. K.; I did not operate the elevator; I h^d it op¬ 
erated for me and rode on top and inside and mad4 a regu¬ 
lar inspection, and did not find anything wrong witlh it. 


I inspected 
^Yith anv of 
n anv one 

T • 
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Cross-examination: 

I went to Golclenberi>*'s store on Janiiarv 5th, the dav 
after the accident, I think in the inornine: before I went to 
work. 

I have been in the P]levator Department nine years and 
some months; there is no chart in onr repciilations which is 
used for the purpose of determininji: whether there is fa¬ 
tigue in a cable; in my experience as an elevator inspector 
T never heard of anv such thins: as a fatis:ne test. 

Amons: the papers now exhibited to me is a report which 
I made on January 6th of an examination of this cable on 
January 5th; in that report I made the following recom¬ 
mendation: “Provide a])proved type of ball-bearing 
shackles on main hoist and car counterweight cables at 
cross-heads, with s])ring equalizers for same.” In other 
words, I recommended that that ])articular shackle that 
was on the car ])e removed and that the ])resent bar equal¬ 
izer be i*emoved. 

The e(|ualizer is supposed to equalize the elevator, in 
other words, to keep the cables at the same tension. When 
I examined this equalizer I found it necessary in my ojun- 
ion to make a change in it, but that was not because the 
equalizer was not equalizing pro]')erly, but because the 
cables were turning in the mouth of the shackle, and when 
thev turned in the mouth of the shackle thev gave a certain 
amount of play to the cable, a small twisting; T could not 
answer as to whether those cables are not supposed 
92 to twist; I had the ball-bearing shackles put in be¬ 
cause the cable was twisting in the mouth of the 
shackle. 

Q. Yes, and as they twisted in the mouth of the shackle, 
vou felt that it was wearing awav or might weai* a wav that 
mouth? A. Xo, sir. Down inside. 

Q. It would wear away down inside? A. Yes. 

There are two washers in the bottom of this shank, which 
is supposed to turn, this shackle is supposed to turn, which 
it didn't turn. As a result of that I ordered ball-bearings 
at the bottom of it so the shackle could turn instead of turn¬ 
ing in the mouth of the cable. In other words, it was not 
turning at the bottom of the rod, in other words, it was 
turning inside the mouth of the basket; that did not have 
a tendency to wear away the cable; the cable turns back and 
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forlli a certain amount; I don't think it wohld have a ten- 
denev or olTcct of wearinu’ awav the calde; I never heard 
of torque. When 1 examined this particuiar shackle on 
January 5th it was not on the car; the eni*'ineer, iMr. Clute, 
gave it to me some time that day; I have mj) record show¬ 
ing when he gave it to me. 1 

I could not say for sure whether it was the 5th or 6th 
that I went back and ordered the shackles, ithe regular in¬ 
spector on that route was Mr. Rhea. 

I had this shackle at the office for about twp weeks; I left 
it with the (’hief Elevator Inspector, Mr. Brbwn, but I do 
not know who got it; I was not given the thimible rod itself; 
I knew it was the same cable that is on the elevator because 
it was worn, you could see it was an old cab^e on there; I 
last saw the cable in 1930; the regulations wer^ that all new 
cables, when they are installed, they are requii*ed to have a 
data tag stating the date they were ])ut on; I did not find 
that data tag on this cable; 1 do not know when this cable 
was put on. ' 

r saw the thimble when 1 went there the dav after the 

* 

accident, hitched to the cables on top of the cl'oss-head on 
the elevator; (all repairs had been made before I got 
there); this and the repoid of the accident wasjall that Mr. 
Clute gave me; 1 did not put any marks on it;jwhen I was 
downstairs there T did not examine the rails on the shaft at 
all, or the electro-mechanical brake. 

93 There is no way of inspecting the cable| in the bell, 
you could not see it. You get a certain amount of 
cable that you can inspect, and on the jobs where you have 
a different shackle, you generally bump the cajr to see if 
the cable is not in bad condition, like this job,jyou notice 
whether it is turning or not. This is the first tjrne I have 
ever seen a cable bi-eaking right at the moijith of the 
shackle; they can break anywhere, they have nojparticular 
})lace; I did not ever see one break at or near jthe mouth 
of the shackle. 

Ball-bearings were put on the bottom of the s 
so that the shackle would turn and to keep the (jable from 
turning in the thimble, because the minute the ciible turns 
inside the thimble it would cause a friction inside of the 
thimble and cause crystalization; you could seel that the 
cable was turned a little bit into the thimble from inspec¬ 
tion; that causes friction where the cable was eyentually. 
The thimble is supposed to be of steel. We did njot test to 


liackle rod 
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see wliether that was crystalized. It does erystalize, but 
you would not get any friction on that thimble. If the 

steel in that thimble is crvstalized it would have the same 

* 

effect as an automobile axle crvstalizing. At times vou 
will find on a thimble that is crystalized, you will find a 
crack in it, but you would not find out until there was a 
crack in it; there is no way of striking it or testing it. 

If the cable is crvstalized vou could not necessarilv see 
the sti-ands if it had twisted down first into the mouth of 
the shackle bevond where vou could not see, vou could not 
see the strandsi and vou could not feel it, unless it crvstal- 
ized at the mouth of the shackle, right at the end where the 
cable ii'oes in it. 

And thereupon, further to maintain the issues on its part 
joined, the defendant produced as a witness Charles Clute, 
who, beiiiii- first dulv sworn, testified in substance as fol- 
lows: 

Direct examination: 

1 live at 4’y2 Delafield Place, Northwest, and am now 
and for a little over thirtv-one and a half vears have been 
(‘inployed by (loldenberg's; I am maintenance man; I have 
an assistant, Roy Easter: he and I were both employed 
thei’e at the tihie this accident occurred and were both in 
the store at the time. I was on the second floor when I 
learned that the elevator had fallen and I went down to th(‘ 
basement. When I got to the basement I seen 

9- 1- ]ieo])le .<*Tdting out of the elevator. The first thing 

I did was to go in the car and look around and see 
what I could see in the car, and next I came out and closed 
the basement door. Rov Easter was there with me and 
there were numbers of other people; he and I worked to¬ 
gether; we went u])stairs on the first floor after having- 
closed the door of the elevator; went up on the first flooi*, 
and we got into the car next to this one and entered through 
the exit door of this other car onto the car. There are two 
cars in that shaft; Roy and I both got on top of this car 
through the exit door, then I left Roy out on the first floor 
from the toj) after having closed the exit gate of the other 
car; I then sent Roy for a ladder, and he brought me a 

10- foot ladder,'which I ])laced on top of the car and leaned 
it against the car weight ropes, and, while Roy held the 
ladder, I went part way up and examined the tie wire on 
the cable to see if it was in good condition. My reason for 
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that was that if the tie wire should cut awav in there the 

I 

cable would be destroyed, in other words, it woi^ld unwind, 
and would be dani^erous, because it might whip in the shaft 
of the car that was in operation. 

There is a cross beam, called a cross-head, on top of the 
elevator, about 26 inches above the top; I could have 
reached the elevator ropes without the use of jthe ladder 
by standing on the cross beam. I got the laddej" so that I 
could a])]')i*oach the cable, work on it in case the tie wire 
needed renewing; otherwise we would have to reach up. 
I am six feet tall. T could have stood on the cross beam 
head and still have reached up and got hold of the cables; 
T did get hold of them. There were two broken Cables, and 
I could reach each one of them. i 


There was no unravelling. I next sent M{r. Easter 
U])staii‘s to the sixth floor, where the control of the machine 
is, so that he would lower the machine, which would bring 

the cables down to me. That was the onlv wav for me to 

^ • 

bring the cables down to the cai*. When the cables were up 
in the air and T determined that the tie wire was all right 
T could not ])ull them down, but Roy lowered them to me 
from upstairs. 

After the cables were lowered to me bv Rov I sawed 

ft' 

about six inches from the ends of both cables so jis to pre¬ 
pare them to be i-eshackled. T I'enioved the babbitted part 
from the inside of the bell. The made-up shackle^ now ex¬ 
hibited to me came from one of the hoist ropes, to 
W) which it was fastened, and this is one of tlu^ shackles 
that pulled out. j 

The two })ieces of lead now exhibited to me arO another 
shackle of the same type as the one previously exhibited 


io me, except that it has been sawed in half by me. Before 
it was sawed in half it came off one of the hoist ropes of 
the elevator which had broken. There came a tilne when 


Mr. Owens of the District Inspector’s office camel and got 
this one from me. i 


(Thereupon the whole shackle was marked defpndant's 
h]xhibit 2, and the one that had been sawed in half was 
marked defendant’s Exhibit 3, and they w’ere offered in 
evidence.) 

I removed these myself from the thimble. I pushied them 
both out right after I got the cable. It would notj disturb 
the inside to push it out; it practically fell out. | 
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Defendant'Exhibit 2 is in the same condition as it was 
when it came out of the shackle housine: or basket exce])t 
for the fact tliat it has been sawed in half; it didn’t require 
any hard ])nsh to u’et these out of there; it didn’t require 
any hammerin.ii- on it or bansrin.<^ to get them out; I won't 
sav tiiev were io-se in the shackle, but thev weren't stuck 
to the thimble. 


(Thereupon defendant's Exhibits 2 and 3 were received 
in evidence.) 

The ])iece of wire cable now exhibited to me is part of 
one of the hoist ropes which I got when I sawed the cable 
off preparing for rebabbitting; it is the bottom end of one 
of the cables and the straight edge is where I sawed it olT 
the cable: this ire]n-esents the length of wire rope that I 
sawed off tlie cable after the accident: there was a second 
one of these that I sawed off, but I do not know what be¬ 
came of it, I think Mr. Owens got it, but I am not sure: 
this is in the same condition that it was when I sawed it 
off: the binding around it is the tie wire; I would not say 
that it is the same tie wire that was on there at the time 
of the accident; 1 think this piece of cable came from de¬ 
fendant's Exhibit 3, the one that was sawed in half. 

The piece that was cut off the other cable was approxi- 
Tuately the same length as this piece, and in general it 
looked the same: the frayed end of the cable is what pulled 
out of the shackle: this wire was about an inch awav from 
the mouth of the shackle. 

I suppose some of the wires dropped off inside the 
shackle, and I sup})ose the others pulled out. 

96 To the best of my knowledge that is the same tie 
wire that was on there when I sawed it off. 

(Thereu])on, the piece of cable referred to was received 
in evidence as defendant’s Exhibit 4.) 

When I got there the car was resting on the safety 
device, and the bottom of the car was about eighteen inches 
above the sill of the basement floor: I did not take the car 
olT the safeties, the only thing broken about the car was 
a small glass sliade in the center of the top of the car: the 
electric light was not broken; the shade was in the form 
of a hemisphere. 

I started to g^?t the car ready to operate and I had con¬ 
siderable other work to do in the store, so I called Whiting 


I 


GOLDEXBERG CO., INC. VS. GERTRUDE SCHICHT ET 

and Horrity to do the work, to put the car bac| 
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jk in oper- 
I cut the 


r I would 
1 I would 
rough the 
duties at 


but not 
the acci- 
pne, I in- 


cablos off and called Whiling and TIerrity to co]|n])lete the 
work and their men got there about five thirtv. I do not 
remember the name of any of the men that came Except one 
whose first name was Oswald, his last name I do not know. 

In oi’der to release the safetv device of the cal 

« 

first take u]) the slack in the hoist rope and the 
I'e-set the safety device with a special wrench thj 
])late in the bottom of the car. As part of my 
Goldenbei’g's store I am obliged to make inspections of the 
various mechanical devices throughout the stord 
all rei)airs, and that same rule applied prior to 
dent. Prior to the accident and at the present t 
speeded these elevators once a week, on Tuesday;{this acci¬ 
dent occui*red on Wednesday and .Mr. Easter a^d I had 
ins])ected it togethei* the ])revious night. That inspection 
consisted of going ov('r the doors and the cables of the car 
and the overhead, in other woials, to cover the e:itire ma¬ 
chine. going over the entire machine. T examined the 
cables and the i*est; 1 ins])ected the elevator thoroughly the 
night befoi-e the accident: the two of us worked!together 
on the car and examined the cables, the shac|kles, the 
drums, the release and the goveiTiors. We wped the 
cables off with a piece of waste oi* cloth. The object of that 
is two things—to wipe the dust that accumulate^ on the 
cables, and also to detect any bi-oken wires. I ^ound no 
bi-oken wii-es that night: I do not know whether it {was Roy 
01 - I who actually i-an that cloth up and down tliat cable 
that night. 

Prior to this accident the District of Columbia 
97 made ])ei’iodical inspections of that elevator about 
every four months. I do not remember wlien this 
cable was reshackled prior to the accident. j 

They had ordered it reshackled piaor to the accident and 
it was reshackled in accordance with their orderp, about 
two years ])rior to the accident: prior to that there were 
]')eriods that they were re.'^hackled at intervals of one year, 
and there were periods of two years; the cables h^d been 
run in there at different times: T do not know the exact 
reason why the District orders the cables reshackl^d; they 
have some reason for it. I 

The shackle takes the place of tying a knot, thjey take 
this piece and slip it through the bell, and instead of tying 
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a knot they ])nt it down in there, turn the ends up and pour 
in tliis c*oni]:)osition and that holds the wire so that it can't 
pull out and takes the ])lace of a holt or a nut or a lock. 

I did not examine the bottom of the elevator proper from 
the ])it looking*' u]) to see whether or not there were any 
marks on it the same dav of the accident, but did examine 
it about a week afterwards; there were no marks on the 
elevatoi-, the floor of the car was not smashed or dented 
any ])lace, and it was not injured in any respect nor was 
there any damia,<re done to any of the bumpers. The 
bum])ers are nineteen inches in heijrht from the base of the 
pit: they consist of two spiral s])rini'’s to each bumper, and 
one is lonu'er than the other. On top of the sprinii’s is an 
iron ca]). and on top of that is a rubber bumper, and the 
total height of the s])rin,u-s, bumper and ca]) is nineteen 
inch(\<: there is a raised place in the iron and the rubber 
bum])er is set laii'ht in there. There were no marks on it 
indicating;- that the elevator had come down. 

The bas(‘ment doors of this elevator shaft are the same 
now that they were at the time of the accident; there is 
only one clear Lrlass in the door and that is the center 
]>anel; T took an electric light and looked in the basement 
to se(‘ if I could see the bum])ers; I could see them, but 
very indistinctly, by standing on my toes to look down and 
see them, but I could not determine from there how tall 
they were. 

The elevator was equipped with a slow-down, which was 
])art of its original equi])ment. By slow-down, I mean that 
this car is so made that, running from the basement, I 
mean, fi*om the first floor to the basement, it will auto¬ 
matically slow down. Those are two-speed cars; and they 
run at slow speed between the first floor, a little after 
leaving the first floor, until thev reach the basement. 
98 The same a])plies on the up])er floor. From the 
fourth to the fifth floor, the cars slow down; auto¬ 
matically slow down to slow speed. 

They are two-speed cars, there is a slow speed and what 
they call a high speed. 

I do not recall Hazel Keyes, the elevator operator, who 
was on duty that day at that time, reporting to me on that 
])articular day that this elevator would not reach the fifth 
floor; that when she got to the fourth floor, if she had 
more than seven people on, that it would slow down and 
she couldn't quite make the fifth floor; and that I told her 
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on an occasion siicli as that to back it down to ithe fourth 
floor and get up more speed and try to get up to the fifth 
fioor in that manner, run up to the fifth floor inj that man¬ 
ner. These things have occurred. There is anj automatic 
on the car, as I stated before, that brings that c^r to slow 
speed between the u])i)er floor, the top floor. That auto¬ 
matic is so arranged that the car will run a preqetermined 
distance above the top floor, the sill of the top flojor; and it 
will automaticallv cut itself out. In other wordsi, that will 
sto]) the car. The car cannot go any higher. jOn a car 
where there is not a lot of overhead clearance, }f you set 
this device so that it will reach the level of the Ifloor with 
a loaded car, that is, a ca])acity load on the car, ilinless the 
operator will ])ermit the lever to remain over in!an “on” 
position and de])end on the automatic to stop thfe car, the 
car will sto]) maybe an inch or two below the level of the 
upper floor. 

That would tend to be an added factor of safetjv\ If the 
operator goes up with a capacity load, I explained to you 
just what would happen. If she goes up with a two-thirds 
cai)acity load the car will reach the level of thel floor or 
mavbe sliuhtlv above if she does not cut it off. It will go 
up with a cajiacity load if the automatic is so set a^ to make 
the automatic cut it off itself and the girl is so ii^structed 
that she leaves the lever in the “on” position. 


Q. What I had in mind and what I wanted to 


know 


IS 


this: If it had been going up to the level of the ^oor the 
day before and the day before that, and if it didnjT go up 
this day, what would cause that? Did someone r^3-set the 
automatic? A. Xo, sir. Nobody would re-set that but me, 
and I had not touched it. 1 

Q. If it goes up one day, why shouldnT it go up the next? 
A. I can’t say that the car didn’t go up that day. 

99 The jioint where the girl throws the contiloller on 
or off would have a bearing on whether it wiould go 
up all the way. In other words, if the girl threw lit off a 
few feet too quickly, it might stop and would not go all the 
way u]). The fact that someone operates the elevator so 
that it does not go quite to that floor has no effect ajt all on 
the hoisting cables of that elevator. | 

To the best of my knowledge I do not know a manj by the 
name of James E. Newton; there was a man camej in the 
penthouse while I was in there and asked to lookj at the 
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car, about ton months aijfo; he said he would like to look 
at the machines, but lie did not tell me what his work was 
or what he did for a living-: as I remember him he worked 
for some elevator company. I did not ever refuse to let 
anybody in the ])ast two years go into the penthouse when 
thev came and asked to go through it. 

(h*oss-examination: 


Hazel Keves has been there a few vears; she is a verv 
good operator: I have a distinct recollection of going all 
over the elevator and ins])ecting it the night before the 
accident; I inspected everything and everything was in 
tirst class order; 1 am positive that Hazel Keyes did not, 
about noon om the day of the accident, complain to me 
about the elevator becoming stuck, and that I did not 
advise her to make a tri]) without a load of ])assengers; 
1 do not recall that it ever occurred during the three years 
that she was there as an o})erator, unless it was to run 
me on top of the car, unless somebody dro])ped something 
on to]) of the car. During the three years that she was 
there she complained two or three times about the fact 
that the elevator could not make the fifth fioor; she com¬ 
plained about six months before the accident. It is not a 
fact that she conpilained to me and that I said I was too 
busy to take care of same, that there was a sale on in the 
store. There was a sale on in the store that day. Irma 
Bryant was in the habit of i‘elieving her, but I do — re¬ 
member that slie relieved her on that dav; nobodv became 

» * 

stuck that day at all, and I did not adjust the limits at any 
time during the dav; I had not received anv notification 

V * » 

from the District Building that the limits were not in com- 
pliance with the Code, prior to that day. 

There is a bell in this elevator which is so arranged that 
it rings on the sixth fioor where there is a shop, and also 
on the first fioor; I have no recollection of the bell being 
worked on that day; I received no complaints that 
day. 

100 1 know Mr. Bhea of the District Building; I do 

not remember him mentioning anything about the 
limits; Mr. Khea did not, in September, 1932, advise me the 
limits were not in com])liance with the District Code. 

Q. You are familiar with the regulations of the District 
of Columbia pertaining to elevators? A. To some extent, 
not thoroughly; I never studied the book on them. 
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Q. In the case of an accident such as this involving in¬ 
juries to peo})le, do you know what the Code provides? A. 
Yes. sir. | 

i 

Mr. Koenigsberger: That is objected to, if yciur Honor 
please, upon the ground that it is not the way c|f proving 
regulations, even if it were otherwise admissible! 

Mr. O’Shea: If that is vour onlv difficulty, I iwill offer 
a certified copy of the regulation in evidence. | 

Mr. Koenigsberger: I said ‘‘even if it were jotherwise 
admissible”. You cannot offer anv exhibits ini evidence 
on cross examination. I 

Mr. O’Shea: I can ask him if he knows about such a 
section. 

Tlie Court: T think it goes to the credibility or the wit- 

" *1 


ness. 

Mr. O’Shea: Absolutely. 

Mr. Koenigsberger: I ask an exception. 

By Mr. O’Shea: 

* 

Q. Are you familiar with Rule 11, Section A, referring 
to accidents: “If any accident happens- 

Mr. Koenigsberger: Same objection and exception. 

Mr. O’Shea: One exception is good enough for ^very one 
of them. 

By Mr. O’Shea: 

Q. “If any accident shall occur in any elevator, escala¬ 
tor, or dumbwaiter, affecting life or limb, or in ^ny way 
impairing the strength or efficiency of said elevatjor, esca¬ 
lator, or dumb-waiter, it shall be the duty of the t)perator 
in charge of the installation, or in his stead the Isuperin- 
tendent or manager, to immediately and before any broken 
or damaged part is removed or any steps are taken to 
repair said elevator, escalator, or dumb-waiter, notify the 
Inspector of Buildings of such an accident. 

“The Inspector of Buildings shall cause ajny such 
101 accident to be promptly investigated, and the said 
elevator, escalator or dumb-waiter shall not l^e again 
put in service until after investigation and satisfactory 
report. 

“The owner, person or corporation having the beneficial 
use of any elevator, escalator, or dumb-waiter will |be held 
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rospoiisiblo for tlie failure of tlie o])eratoi% superintendent 
or nianan’er to ])roni])tly report sucli accident, or for any 
neiili^ence on tlie part of said o})erator, supe’-intendent, or 
nianaiier, affectiim' the safetv of anv such installation 
under his or her control.’- 

Were you familiar with that ! A. 1 was not familiar with 
that entire rei»Tilation. 1 was familiar with this ])ai‘t, if any¬ 
body was injured. I seen ])asseni»’ers getting- otT the car. I 
(.lid not see or hear of anybody being- injured, and I classed it 
as a minor accident. I did not know that the ])laintilf in 
this case and her moth(*r were taken from the basement to 
the rest room in a wheel chair: 1 considered it a minor acci¬ 
dent : there was no one there that 1 noticed at the time that 
was injured; 1 did not know these peo])le were injured; I 
did not make any investigation, it was not up to me to make 
an investigation: 1 did not see Hazel Keyes, the o])erator, 
stretched out on two chairs in the basement. 

The ('ourt: Didn’t you know it required that you should 
make a report of it, before you repaired it in any way? 

The Witness: I was not familiar with that part of it. At 
the time of this accident T did not think about calling the 
District. It did not enter my mind, but when I did think 
of it it was four o’clock, and it was too late to call them. 
.Mv intention was to call the next morning. Whiting and 

Ilerritv had alreadv ])een there. 

* • 

There was a Mr. Baum there who was controller; he was 
downstairs in the basement before I got there, we all came 
down the steps togethei*, and he was in the lead. I did not 
advise him I was going to make repairs immediately; he 
did not tell me to make them immediately or to put this 
car back in o])eration because a sale was going on. 

I am (juite ])ositive I turned over the portion of the cable 
which came out of Kxhibit Xo. 2 to Mr. Owens the follow¬ 


ing morning when he came in; I got it back, but I am not 
positive I gave it to ^Ir. Owens. I do not remember 
whether I got the cable back that I gave to Owens; I did 
not ])ay much attention to the part of the cable that was 
missing out of there: I had the other one; it didn’t 
102 amount to anything in my mind, a broken piece of 
cable didn’t mean a thing to me; the other piece just 
ha])pened to be kept, but for no particular purpose. It 
was quite some time before I learned that there were a 
number of peo])le hurt: I did hear somebody saying they 
were hurt, had been out of the building; and had been hav- 
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inii; coiniilaint by somebody. Who the party wks I do not 
know. It was the following' dav that I heard it. iMr. Owens 
was in the lirst thim*- in the mornine,- beford the store 
opened ui), so it must have been after I turne^ that over 
to Mr. Owens, if I did turn it over to him. I have no recol¬ 
lection at all of what I did with that particular piece of 
cable; I have no recollection of giving to Mr. Ow'pns a piece 
of cable; I was not positive that Owens took it. | 

To the best of my recollection Exhibit 4 remained at the 
store. I got these cables within an hour after the accident 
and just tossed them on the work bench in the jbasement; 


Exhibit 4 laid around in the box with some othej* things in 
it under the bench for six months or more. 1 doji’t remem¬ 


ber touching the ends of the cable the next mbrning. I 
tried to look for the other particular cable, buj I do not 
know just the date. I do not remember seeing tjoth pieces 
of cable in the same box, I only remember puttinlg them on 


the bench the following day. I did not keep anVi other old 


shackles that I know of; thev would have been thrown 


awav I guess; 1 do not know whv thev wei-e not thrown 
awav, we usuallv throw them awav. 

The cables were not turning inside the thimble and they 
are not supimsed to turn inside the thimble, ^ye do not 
have a strip or iron bar from one of these rods to|the other 
rod to prevent them from turning inside of the thimble. 
It was impossible for the cables to turn inside thl^ thimble. 

I made no s])ecial test of the electro-mechanical brake 
on Januarv 3rd. I examined the whole entire brake; I did 
not re-set anv automatic; the automatic is not the same as 
the electro-mechanical brake; you do not make aiiy special 
tests of automatics on ins])ection; in operating la car, if 
the car imlls and slows up like it should, that is all the test 
vou make. 

» I 

You never test the safety device by making ij; go into 
operation; you simply test the governors, to see ^f it is in 
working order, so that it will go into work if called upon. 
That is the test I just gave, the governor. That isithe part 
we tested, that is the part that controls the safety device 
on the elevator, is the governor. 

103 You have to tri]) it; I tripped it with mv hands, 
by moving the bolts up, to see if it would trip; I did 
not test it with the rated load. 


7—6485a 
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I ^vas not in tlie j)ont house at any time durins^ the day 
when Mrs. Keves veiled to me about dilheullv in makinu; 
the fifth flooi', and I did not yell back to her to drop back 
and come u]) ai»ain; no such thinj'* took ])lace; what I meant 
when I said that the shackle ])ractically fell out of the 
thimble was this: This is made of a packin<i-of l)abbitt metal. 
This babbitt metal when it is poured does not clin^- to the 
thimble. The thimble only forms it in this sha])e. It is not 
meant to clini*- to it. If the weii^Iit is removed off of your 
hoist ro])es this will slide down out of the thimble. The 
thimble was O.! K. and I })ut it ])ack in o])eration on this 
particular machine on that ])articular day, and the same 
thimble is on there todav; there was no daniai^e done to it. 
I would not sav that the interior of the thimble is as smooth 

ft 


as glass, but there are no ])rojections in it and no sharj) 
edges to it. Defendant's Exhibit M a])])ears to be rougher 
than defendant's Exhibit 2. 

The firm of 'Whitine,- and Ilerritv reshackled these cables 

ft 

about two years before the accident: I did not observe then 
that it needed reshackling; nobody observed it, because 
there was not any evidence on the outside that it needed 
it; the last time it was reshackled the District ordered it; 
I could not tell vou for sure wludher it was Mi*. Hess or 

ft 

not; he did not discover anything on his ins])ection that 
caused him to have the cable i*eshackled; The District 
luuT very competent ins})ectors; I take nothing for 
granted; there was nothing to indicate to my mind or to 
anvone else's mind that there was anv reshackling needed 
two years before. The cable was the original cable on 
the car and had been there about twentv vears. I do not 

ft ft 

know the life of an ordinary cable, but I know those cables 
were in perfect condition at the time; the average life of a 
cable would vary greatly. When I jnished that shackle out 
of the thimbles'I just took a small screw driver and ])ushed 
slightly upon it; I did not have to use a hammer. I did not 
examine the rail where the slow gri]) a])plied at that time, 
but I noticed it the following morning after the car had 
been ])ut in o])eration. 

It took about six hours to make the repairs, and they 
were com|)leted about ten o'clock the same night and the 
elevator was ])ut in operation about ten o’clock the next 


morning. 

104 When T examined the rail there was a mark on 
it that began seven feet one inch from the bottom 
of the pit. 
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These cables were rebabbitted about ten timesl prior to 
the accident; each time I cut a piece off the cable land then 
put the end in. 

Redirect examinati^'^^": 

There is nothing in the shackle rod to keep the babbitts 
from coming out. 

1 

Recross-examination: I 

i 

The babbitt is not supposed to be loose when tlije weight 
of the ropes is pulled against it. The only thing that will 
retard its rotarial motion is a verv slight roughness on the 
interior of the thimble that pulls with it. If you put some 
wires in a place like this shackle rod and pour ho^ babbitt 
on it it mav adhere to the thimble erv slightly.! It will 
turn around if you slack the weight off the cables ^nd per¬ 
mit the cables to come through, if you relieve th^ tension 
where this part presses against the thimbxv if | you re¬ 
lieve the tension or weight that the cables are suplporting, 
then it will turn. The hoisting cables are turning on the 
drum only when the car is in motion, it winds uj) on the 
drum. 

I 

And thereupon, further to maintain the issues on its part 
joined, the defendant produced as a witness John P. O’Neill, 
who, being first duly sworn, testified in substance as 
follows: 

Direct examination: 

I am Assistant Architect, National Park Service, De¬ 
partment of the Interior; I have brought with me certain 
records which show the dates of employment, salaries, etc., 
of Gertrude Schicht, while she was emjjloyed by itie Civil 
Works Administration or the Public Works Adminisitration. 
These records show that Miss Schicht went to \vork under 
the Civil Works Administration on December 18, 1933, at 
a salary of $13.50 for the first week, $19.60 for the second 
week, $22.40 for the third week, $23.40 for the fourti week, 
from January 24th to April 25th, $18.00 a week, that her 
service was discontinued by the Civil Works Administra¬ 
tion on April 30, 1934, because the appropriation ran out 
at that time; that she again began working for thje Gov- 
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ei-iiinent 2^[ay 2o, 1934, and worked in the National Park 
Service until July 15, 1934, at $1440.00 per annum less five 
])er cent, and that her appointment was terminated by tlu* 
Division of Appointments of the Interior Department on 
July 15, 1934. 

105 Ch-oss-exaniination: 

I have nothine: to show that she worked from Julv until 
November. 

And thereipion, further to maintain the issues on its ])art 
joined, the defendant produced as a witness Edgar R. Rhea, 
who, having been previously duly sworn, testihed further in 
substance as follows: 


Direct examination: 

I am at present employed as a District Pllevator Inspec¬ 
tor, and have been so em])loyed since July, 1931; prior to 
that time I was employed as a mechanic constructing, re- 
])airing and maintaining elevators, jiaid of the time in the 
Disti’ict and other times in Baltimore and the surrounding 
country. I made an inspection or several inspections of the 
elevators at Goldenberg's Dejiartment Store: I know of an 
accident which ha])])ened there on January 4, 1933; I made 
the last regular District ins]X‘Ction September 14, 1932; 
that was a complete insjiection and I found it in good con¬ 
dition; the only thing asked for in my report was to dis])lay 
the pro])er ins|)ection certificate; I later checked U]) to find 
out whethei- they dis])layed that certificate, and found that 
they were doing so. The ins])ection which I made prior to 
that was on May 11, 1932; that was a complete inspection 
and I found at that time that it needed a new governor cable 
which I orderod, and which was re|)laced. Pilor to that I 
made the inspection on January 13, 1932, which was a coni- 
])lete inspection and I recommended that the door release 
should be put in ])ro])er working order and that the first 
floor door lock should be re])aired. 

I never ordered the cables shackled; I always examined 
the cables each time and do not recall finding a break in 
the cables; it would be most too much to ask me to remem¬ 
ber if 1 found one wire in a cable like defendant's hlxhibit 
4 broken, because one wire on a cable like that would not 
attract niv attention, I would have to find six or eight or 
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1 

ton at least, bocanso one wire often breaks tlie jfirst trip; 
the re.ii'nlations do not ]n*eseribe the nnniber of l{)reaks per 
running- foot ]K‘r cable permitted; we have to (jle])end on 
onr jnd.i;]nent. Sometimes I would condemn a c;|ble under 
some conditions if it bad twelve broken wires in foot. In 
some conditions 1 would condemn the cable. 'j.\nd then 
thei*e are othei* conditions that I miu'ht allow i\. cable to 
run with ‘ib broken wires in a foot. That would cjlepend on 
the amount of woi'k the elevator did, the hours i1\ ran, and 
the size of the sheave the cable travelled over. i 


106 


(’iT)ss-cxamination 


The first time I inspected this elevator was in IJanuary, 
1932, and on that inspection I found the limits jiot to be 
Code. The limits is a switch that will stop the car at the 
to]) and the bottom of the hoistway, and then a limiit set ap- 
])roximately twelve inches beyond that in case the first one 
fails. Thei'e is a noianal limit and a final one; that was not 


ever fixed; it would not have anv effect on the car 


roa chine: 


the fifth floor; there was no noimial limit, and I recom 
mended that they put in a normal limit, l)ut that w| 


las never 


done. I do not remember when I first ordered the governor 


cable; T do not recall that I notified them more thl 


an once. 


on May 11th; it was repaired between that date aijd thirty 
days thereafter; I inspected the safeties on this elevator 
in September; I did not inspect it with the rated loid; I did 
not ever drop that elevator; I never tested it to see jwhether 
the slow-u’rip safety would sto]) that within the Cod(| regula¬ 
tions. I 

I was due to inspect that elevator again in January, in 
about seven days; in my experience I have seen jstrands 
broken on cables that 1 have permitted; if I see onef strand 
broken at the shackle I would order the cable res^iackled. 
When 1 spoke of allowing ten or fifteen strands to the foot, 
I am speaking of the cable in the run and not around the 
.shackle. One broken strand in the shackle would l^all the 
inspector's attention. I can’t say that I have known of 
any cases where in one inspection I didn't see any broken 
strands and the next time I saw ten or twelve or fifteen 
strands at the shackle; I have noticed them; I don t know 
just how long it takes for the strands to start to break, 
because it is onlv four months—I don’t get around anv 
oftener than four months. I don’t know what ervstalization 
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is. T am positive that in September, 1932 this elevator had 
no noi-mal limits in the hoistwav. 

Redirect examination: 

Thev had the normal limit on the machine; the machine 
has a normal limit and an ultimate limit. And there was 
also an ultimate limit or final limit, as we term it, in the 
hoistwav in addition to the one on the machine. AVhat the 

District reouires is to have a normal limit in the hoistwav 

* « 

too. 

The District requires what we refer to now as a normal 
limit and the District requires under the new Code the 
normal limit stop to be inside tlie hoistway; in this elevator 
the noi'mal limit stop is uj) in the machine itself; it 
107 does not make anv difference whatever in the strand 
on the machine where the normal limit stop is placed. 

r did not know the elevator fell except by reports. 

I know what a slow-down is, and that is a common phrase 
amoni*- elevator men; this elevator was equi])])ed with a 
slow-down, which functions bv controllinu* a certain amount 
of electricity throuu’h resistance; the slow-down slows the 
car down when it a])proaches terminal landinii's, by which I 
mean the top and bottom floors, but it can be slowed up by 
the operator; if the operator fails to slow it down it will 
slow down automaticallv bv itself. 

Cross-examination: 

I tested the electro-mechanical brake in September, 1932, 
and found it in good condition. 

And thereupon, further to maintain the issues on its part 
.ioined, the defendant produced as a witness Roger D, Smith, 
who, being first duly sworn, testified in substance as fol¬ 
lows : 


Direct examination: 

For a little over six vears T have been and am now 

employed as Inspector of elevators by the District of 

Columbia; prior to that time I was in the elevator business 

for about three vears; I have the deu’rees of Bachelor of 

» *• 

Science and Electrical Engineer from George AVashington 
Universitv, and I taught at that Universitv for a vear and 
a half subsequent to my graduation. I believe I am familiar 
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witli ('lovatoi's and tlioir niaiiitonanco and op^i’ation; I 
know most of tlio nion wlio o])orato tlio repair |shops and 
the elevator bnildiiiir shops in the District of Collimbia. 

I have met Mi‘. James E. Newtoii in a business! wav. 

I • 

Q. Do you know where tlie Park Lane A])arti'|ients are.’ 

Mr. O’Shea: I object to that. | 

The (’ouih : Mdiat is the purpose of it ? 1 

i 

(Thereu])on the followino- occurred at the bench out of 


the hearing- of the jury:) 


Mr. Simon: Your Honor will recall that Mil*. Xewton 
made the statement that he always inspected the 'jvork done 
by the men under him, and if there was anythin.i>’jwron.u’ he 
made them correct it themselves, and also madelthe state¬ 
ment that he never made mistakes. I wanj to ])rove 
108 by this witness that Mr. Newton's concern, ^^r. Xew¬ 
ton himself was the owner of it, made certain re|)airs 
at the Park Lane A]'>artment House, and that sub^>e(luent to 
the time the re])airs were made the elevator i-an away, 
crashed to the bottom, and that it was due to a mistake in 
the manner in which the shackles were placed on that 
elevator. 

iMr. O’Shea: Of course, I object to that as havin'^ nothin<r 
to do with this case here at all. 

Mr. Simon: I make that offer. 

The Court: I do not think it is competent. i 

Mr. Simon: May we have an exception? 

Defendant’s Exhibit X’o. 1 is a conventional type of 
shackle used to attach cables to an elevator car; the babbitt 
Is poured into it in a molten condition, and after it is 
poured in, after it cools off, it will contract; it does not 
attach itself to the iron, and if the inside of the surface is 
smooth it will usuallv knock out, and it does not take v’erv 
much of a knock to loosen it; lead will not fuse viith iron. 

Defendant's Exhibit X^o. 2 is the babbitt that l^as been 
poured into the shackle to fasten the cable in. Mfliile the 
cable is hooked up to the iron rod an inspection would not 
show, and there is not anv wav that vou could determine 
that the wires of the cable were .U’oinji' to break a wav inside 
the lead, and there is not anything that could be done in a 
field inspection, or visual inspection, to determine that 
there was anything* wrong there. You could determine 
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breaka.iiC of tlio'Aviro, at the ])oints you can sec the wire you 
can toll it. If tliore is breakaii'c at the mouth of the shackle 
there it is visible, or that rosette that vou turned in there, 
you can see the ends here for about so much (indicatin.o:) 
which will also exhibit evidences of breaking:. If they 
break up you ciui see them, but outside of that you can't 
tell. If theiT is'not evidence of breaka.ire ai'ound the mouth 

of the shackle, vou could not tell. 

' * 

A slow-down switch is a switch or series of switches 
mounted in the hoistwav, actuated bv the movement of 
the car in the hoist to slow it down as the car approaches 
terminals. 

A safety of’the ty])e indicated in the drawin^rs on the 
board exhibited to the Bureau is applied by ])ressure trans¬ 
mitted to the jaws throu,i>‘h rods by a drum operated on a 
threaded sleeve. The drum is rotated in its turn bv a cable 
which joins with the li'overnor cable. A ,<>-overnor is 
ion a device to u-ri]') the cable, .ii’overnor cable, in case of 
overspeed of the elevator in a down direction, grip- 
tune: of the elevator cable through its links, and in turn ap- 
])lies the safety on the car. The safety does not work in an 
up direction of the elevator. 

(). Ml*. Smith, assuming an elevator with this type of 
safety on it, assume that the cables, the hoisting cables 
broke away from their moorings or shackles, ])ulled out of 
their shackles, and the elevator is precipitated down, and 
that the car is'found on its safeties; in other words, the 
two arrow-heads into the rails, IS inches above the base¬ 
ment floor—in other words that is where the car is found, 
and about five feet two above the ]nt floor, what would you 

sav as to whether or not that elevator had gone bevond 

• • 

the point at which it had sto]p)ed on the safeties and 
bounced back? A. The elevator stopped at the ])lace the 
safeties locked around the rails, and there is no bounce. 
The safeties are friction devices. The ])Ower in the moving 
car, the momentum is absorbed in friction on the guide 
rails, and therc^ are no elastic connections, there is nothing 
that could give resiliency to make a bounce. In elevators 
there are usually s])ring bumpers at the bottom. 

Q. Assuming an elevator left the second floor of a build¬ 
ing, the floor level of which is, approximately, 29 feet from 
the floor level of the pit, and that when the car left the 
second floor it started to go slow, and the car got down to 
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the first, and it went real slow: after that the hir took on 
some s])eed, and ‘Sve .a-o down to the basement \\nd boiinco 
np a little bit," assiiminu' the speed of the carifrom that, 
if yon can, and assnmin.u’ that a cai* with 22 J^asseng-ers 
and the opei’atoi- had performed in that manne|r, and had 
gone down on the s])i’ings oii the ]nt, what ^tollld have 
happened to those spi-ings? A. They would jhave been 
permanently deformed, ])robably buried in the jilit floor. 

They would not have bounced the car back twto or three 
feet, or five feet, but the s})i-ing will be crushed and prob¬ 
ably the bottom of the car will be crushed, and there would 
be evidence of such a bumping on the springs on the bottom 
of the car. If that cai‘ fell thirty feet ])robablyjthe entire 
car structure would be crushed, assuming no safely a])plica- 
tion, by which I mean an a]i])lication of the underjcar safety 
device, and not the bum]:)ers. 

Q. Would vour answer have been anv c 
110 the speed of tlie cai* had bee]i along till 
There is evidence hei*e that there was 
sound- 


ififerent if 
ese lines: 
clicking 


Yes, sir. 
ithen von 


“Q. How fai* did it go as it started down before you 
heard this click, if you know? A. I didnh realiz^ how far 
it went. 

“Q. Might it have gone ten feet? A. T don't know 
exactly. 

“Q. Did it go some distance before you hearc| it snap? 
A. Yes, it did go a distance. 

‘^Q. And then you heard something snap? A. 

Then the elevator continued down, and 
pulled it into neutral, is that right? A. Yes. 

“Q. It didn’t go down vei-y i-apidly ifight awa|’, did it? 

A. No. It didn’t go verv fast. i 

* ♦ 

‘^Q. It went down slowly. No faster than ordijtiarily, is 
that correct ? A. Well, that is the way it seemed t(|) me. 

‘‘Q. Then it suddenly picked up speed, didn’t it? A. I 
don’t remember.” 

Would your answer have been any diflPerent on tliat set of 
circumstances with regard to speed? I mean wjould the 
same damage have been done to those springs in the bottom 
of the pit ? A. Yes. 

The spring bumper is the best conventional device used 
on slow speed equipment. On high speed elevators today 
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tliero is a liydro-oloctric oil binn]’)er used which will absorb 
the ini])ac{ from the .uoveruor tri])pin,ir s])eed; the bumper 
is put there for the pur])ose of absorbing’ impact, but it does 
not iiei'form its job. 


Cross-examination: 

I am still in the emjiloy of the District of Columbia; I 
have testified in other cases before this Court. 

Q. If the evidence in this ease, Mr. Smith, should disclose 
that the cai* did rebound, what would you say caused the 
rebound? A. Aiy^' mass strikiiyu* a heavier obstruction will 
rebound a sliu-lit amount. 

Ill Q. AVell, vesterdav you told us that there wouldn't 
be anv rebound, didn't vou, assuminii”, of course, that 
the safety woi-ked satisfactorily? A. ^ly interpretation of 
the ({iiestion asked me qualitatively describes a rebound. 

Q. Rv that what do vou mean, sir? A. I mean that there 
was an inference as to the amount of rebound. 

There is a difterence in the sensation after something- 
falls or dro])s, in the effect that it has on a ])ei*son i-idin.u- in 
an elevator, than if it strikes and then rebounds; if the car 
were to strike and rebound the ])asseni:ers in the car would 
be thrown to the floor and would jum]) u]) when the car 
reaches the to]^ of its bounce. The sensation of ridin.u- when 
the safety a]q)lies is just a ]-ou^‘h shock. In t^ractice, when 
the safeties are ])roperly adjusted, you can ride two or 
three floors and sto]) without bein<>- thrown to your knees, 
without beini>' .sei'iously inconvenienced at all. 

Q. That is what T mean. Tf the car has a safety device 
and it strikes something' and rebounds, what is the differ¬ 
ence in the sensation between that and if the car should 
uo down without haviiiii' anv safetv devices and should be 
sto])ped by coming to the end of the cable, for instance, with 
a jerk? Is there any difference in the sensation there? A. 
'Well, T don't believe 1 am ciualified to answer that. I have 
ridden cars where the cables were unfastened from the car 
and the car t^ermitted to fall to test the device. I have also 
ridden a normal rate of s])eed elevator into buffers. 

Q. Here was the (tuestion that was asked you yesterday: 
“Mr. Smith, assuming an elevator with this ty])e of safety 
on it, assume that the cables, the hoisting cables broke 
away from their moorings or shackles, pulled out of their 
shackles, and the elevator is precipitated down, and that the 
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car is found on its safeties; in other words, the two arrow¬ 
heads into the rails"— 

Of course, that is not correct in the question? Arrow¬ 
heads don’t go into the rails, do they? A. Xo. 

Q. When you answered that hypothetical (ju^stion, you 
didn’t take into consideration the fact that the man who put 
the question put those two arrow-heads into thejrails? As 
a matter of fact, he meant that the tjhings had 
112 grabbed the rails, didn't he? A. Yes. 

Q. All right. —that the car is found on its safe¬ 
ties; in other words, the two an‘ow-heads into the rails, 18 
inches above the basement floor—in other wor^ls, that is 
where the car is found, and about b feet 2 above the pit 
floor, what would you say as to whether or not that elevator 
had gone beyond the ])oint at which it had stoiqied on the 
safeties and bounced back?” That was the question asked 
vou. A. Yes. 

Q. And I objected, and the Court said, ‘^(’an you answer 
that (piestion?” and you started to answer, “I can't con¬ 
ceive of anv elevator"—and the Court said, ‘‘Do vou under- 
stand that (|uestion; can you answer that question?'’ 

I said “Not what vou can conceive; can vou answer tliat 

• » 

question?”, and the question was read to you rgain, and 
then you said, “The elevator stopped at the plac(‘ the safe¬ 
ties locked ai-ound the rails, and there is no bounct'.” 

You stand on that answer, do vou? A. I stand bv that 

• * 

answer. 

Q. Well, suppose there was a bounce, would that change 
your testimony? Suppose the evidence in this case dis¬ 
closes that there was a bounce. A. Xo. 1 will stand bv mv 
statement. 

^ly interj^retation of the (juestioi], if I may state so here, 
is that that elevator would have been forced to bounce back 
some five feet or more that it was off of the flcjor to the 
point above the floor. 

Q. You stand by that? 

I explained that the elevator will not bounce five feet; if 
the safety was working properly there would be an inap¬ 
preciable bounce: you might detect it with instrui)ients but 
not standing on the car. 

Q. Suppose the testimony in this case shows tluit the car 
did bounce and that passengers were thrown to their knees 
and there was a glass shade in the car smashed, would that 
make any difference in your opinion as to whetlnn* or not 
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thei'G was an ai)|)re(*ia])Ic lionnce.’ A. I would claim that 
that was not a hoiince. It was a violent deceleration due to 
the a])])lication of the safety. 

This is a slow-u-i-ijipinir safety device: if the slow- 
113 .e]'i]>])ini:' safety device is indicatinii’ pro])erly it 

should gradually hut surely brini;' the car to a sto]). 
If the car rebounded the safety did not function ])roperly; 
if the safety did not function jiroperly and the car re¬ 
bounded, it would have the effect ipion the jiassenirers of 
throwin.e,’ them to their knees. 

I have i-idden in cars in which there was a slow-e.-ri]') 
safety. Wluui I have ridden in a car for safety ap]dications 
we had test loads consistiipu’ of iron and such in the car: I 

have nevei- i-idden in a car in which there wei*e twentv- 

• 

thi-ee ])assenyers and the car was e(iui})])ed with a slow- 
,iii-i])pin.e' safety <levice when the safeties had set: in .ii‘ivin<*- 
those tests with a slow-irriji safety and the car e(]uii)])ed 
with wei.elits the car was ,e,-radually bi-ou.e'ht to rest: the 
car would come to a stop. 

If one of the cables broke between the second story of 
a buildiim- and the basement, and the distance between those 


two doors was somewhere around twentv-nine feet, the 
equalizer would immediately assume a vertical ])Osition and 

it would straiii'hten out, bv which I mean a forward turn so 

% 

that the strain is in a straiii'ht line: that would put a lot of 
weiii'ht on the cable that did not break. 

I am familiar with this type of elevator, but 1 am not 
ac(piainted with this particular elevator: if the carryine* 
capacity was .3500 pounds, and I would say the car itself 
weii^hed ap])i’oximately 4,000 })ounds, and if the cable broke 
the entire strain would be on the remaininir cable. Tf just 
one cable broke there would be no effect on the counter- 


weiii’hts, because it is in no way attached to the counter- 
weij>'hts: they have car counterweig'hts which ai*e connected 
direct to the car, and to the counterweig*hts with two cables. 
In counterweightinii: a car of this type you would apply a 
counterweiglit equal in amount to the weight of the elevator 
car structure, in this case about 500 pounds—the car coun- 
terweiii’ht will wei.u'li about 3500 pounds, your car weiijhin" 
4,000 ]iounds, balance to make up an overweiii'ht of 40 per 
cent will be applied to the brake drum wei.u'ht. You take 
the weight of the car plus 40 per cent of the live load. The 
total will be 5400 pounds, but that total of 5400 pounds will 
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not act on the car, ])ut only approximately 3500 pounds of 
it will; that Is woi*kini»- ai>alnst the car provided the safety 
does not ux) on. 

' I 

Q. Conseciiiently, assumini>- that to be the case, if the 
safety did ao> it would not rebound, eveii with that 
114 ])articular weight that I have desci'ibedj? A. No, 
sii', because your car is 4,000 pounds hejivier than 

vour counterweight attached to it. I 

• - 

Q. And there would not be any impact? A. Im]jact, where 
do vou mean ? I 

Q. When the car hit the bumpei's, or any ])l|ice in the 
shaft? A. Certainly, the overbalance weight w(|)uld cause 
impact. 

Q. And would cause it to hit the bottom of the shaft? 
A. The car is heavier, sir, it will fall. 

Q. When the .safety does apply is there any shock 

to anybody in the cai’? A. Yes, there is a shock. | The stop 
is more violent than it would be under ordinary cjonditions, 
because tlie car is lirought to rest much quicker than it 
would be under normal operation; that shows the safety 
has gri}). You get a higher i-etarding force on tint car than 
what is given l)v the brake action. If the safetv ik working 
])ro])erly it should sto]) slowly but surely within a ^naximum 
of ten feet. If you assume that the car dropped close to 
thirty feet I would say that the safety applied \nthin the 
maximum required by lavr. | 

Q. If you assume that the car went approxiijiately 29 
feet, would you say under those circumstances, that the 
safety did apply within the maximum required by law? 

Mr. Simon: I object to the question on the ground that 
there is no showing of what speed it ran that 29 feet. 

The Court: The objection is overruled. 

Mr. Simon: An exception. 

The Witness: The safety would be considered ijiot prop¬ 
erly adjusted. | 

If the weight was on the other cable after one cable broke, 
it would have the elfect of pulling it out of the shackle. 

I have not seen tlie shackle of the Goldenberg elevator, 
and I am not prepared to say whether defendant’s| Exhibit 
Xo. 1 is a much larger .shackle than the one that is on there. 
In babbitting a cable, after the work is completed, the 
cable does not turn within the shackle socket; if tihe cable 
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did turn within the .^hackle socket I would advise reshack- 
linic: I would say that the diameter of the bottom of that 
mass is about om* and thr(*e (juarters inches. 

The babbitt is taken out of the ears bv cuttim^ the cable 
oft* at the mouth of the socket and the ])in, and taken and 
driven out; it conu*s out easilv, I know that because 
llo it is not badly deformed, the metal does not bind 
fast to the thimble, it is held in bv friction; usinu: the 
term ‘‘adhere", to braze or fuse, the babbitt would not 
adhere or stick to the rou.uli s})aces in the thimble, but 
sticks fast by friction. You want to prevent this from 
turninii'; I do not think by looking* at defendant's Exhibit 
Xo. 2 and yivina- it a earefill ins])ection I could find out 
whether or notiit was i-evolvina* slowly inside the thimble, 
because vou deface tin* surface of the thinu' when vou take 
it out of your shackle. 

Assuminii- that defendant's Exhibit Xo. '2 is ]nit inside 
of a thimble and that it comes out (‘asily as I have de¬ 
scribed, 1 would say that it adhered to the inner surface 
of the thimble so that it would not move. 

Q. X'ow, if the surface, followini*- the same thouglit, of 
the interior of this thimble was not smooth, would defend¬ 
ant’s Exhibit Xo. 2 knock out easily:^ A. The question 
cannot be answered, sir. 

If the surface is not smooth it does not drive out. 


Redirect examination: 

Q. When you say if the surface is not smooth it won’t 
drive out, do you refer to a surface similar to the surface 
inside of this bell of this shackle? A. The lead would prob¬ 
ably drive out of that. If the rails showed a mark seven 
feet one inch from the base of the ])it, and the car stopped 
live feet two inches above the bottom of the jiit, that would 
indicate, for that s])eed car, about the averai»‘e stop for 
safety a])plication; that would yive a jolt when it starts and 
g'ive someone riding in the car the impression it might have 
bounced. 

If the cable, ift’ter breaking, could be reached by stand¬ 
ing on the crosshead beam of the elevator and were within 
seven feet of the beam, it would indicate that the car had 
travelled the amount between the end of the cable where 
the cable should have attached to the car and would show 
that the car had travelled approximately seven feet. The 
five feet between the place where the cable broke and the 
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])laco whore the safeties took hold is the spacje the car 
would drop in order to over-speed and trip the |governor, 
which in turn j;-ri])s the i^-overnor cable and applies the 
safety: within live feet is a satisfactory time to i;)*!}). This 
sudden sto]j is what I meant when, in answejr to !Mr. 
O’Shea's (juestion that that sort of a stoj) when tl^e safeties 
are on is more violent than it would be under normal condi¬ 
tions; in the normal condition of a stoj) you have the 
cushionim>’ of the dvnamic brake and the other mech- 
IIG anism in the car; there is no cushioning* injthis kind 
of a sto]) at all. | 

The proportionate share of the weiglit of the (|;ar hangs 
on the cable shackle where the rope is attached jto it; the 
share for which it is designed, and that weight itself will 
hold the shackle in a very tight position due to thcf wedging 
action. When the weight of the car is releasee^ there is 
nothing further to hold it and you can j)ush them (|)ut or tap 
them out; it is sometimes necessary to hammer on the end 
of the cable to get them out. That is a comparatively small 
shackle. 

If the car came down slowly to the first floor, at a speed 
no more than ordinary, and went past the first floor at a 
slow speed, that would indicate that the car did not fall 
from the second floor; in my answer to Mr. O’Sln^a’s ques¬ 
tion I meant that if the car just cut lo-se from tlje second 
floor and the safety did not grip until it hit the bottom, the 
safety was not o]jerating coi’rectly. 

This safety device is known as a conventional clamp 
safety; it will operate in either direction of car travel of 
itself. However, the safety is applied by a governor, which 
is so designed that the governor will operate or jgrip the 
cable and set the safety only in the down directipn. The 
fact that the safety stopped and held the car showfs that it 
worked; I have never seen a safety that was set t(J stop on 
the up direction; if this car had gone down to the ikumpers, 
all the way down to the bottom of the jjit and bounced up¬ 
ward the safety would not catch it on the way up, so that if 
it was stopped on the safeties it must have caugl:^t on the 
wav down. 

Recross-examination: 

1 

1 

If the car stops in one foot eleven inches, you get a rough 
stop. It is more or less analogous to the stop that you get in 
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normal o])eration of your automobile with a loot pedal, and 
then all of a sudden you jam- on your emer^eiiey brake, and 
awav YOU <xo. 


Kedirect examination: 

The liuman bodv i-eacts far more sensitivelv to vertical 

* » 

motion than it does to horizontal; there is some vibration to 
an elevator when it is stoppiipu- in that fashion. 

The specifications for this elevator dated June 22, 1914, 
called for three-fourths incli steel hoistinu’ cables; 
117 plaintiff’s Exhibit Xo. 1 is a three-fourths inch cable 
which is the size cable called for in the s])ecitications; 
the cable has a hemp core center around whicli the strands 
of wire are wrap})ed; wlien you make u}) a shackle or ])Our- 
inic the hemp core is cut back and that takes out some of the 
cross section area of the cable; it is cut back; whether it is 
cut back at the mouth of the socket de])ends on who makes 
up the socket. 1 1 do not feel qualified to state whether that 
three-fourths inch cable cannot u’o into defendant’s Ex¬ 
hibit Xo. 2. 


And thereupon, further to maintain the issues on its part 
joined, the defchidant iiroduced as a witness Kenry Oswald, 
who, beini>- first duly sworn, testified in substance as 
follows; 


Direct examination; 

I live at 702 D Street, Southwest. I am employed by 
'Whiting* and Herrity aiul was so enqJoyed in January, 
1933, at the time there were some repairs made to an 
elevator at (loldcnberg's ; I left my home around six o'clock; 
when 1 ii’ot toi the store the elevatoi* was resting* on the 
safeties eighteen inches above the level of the basement; 
the hoist cables had been run down ]*eadv forme to take the 

ft 

shackles up; I am a mechanic and 1 have lieen doing eleva¬ 
tor work; 1 made the shackles and hooked tlie elevator up; 
I hooked the hoisting cable on; 1 examined the bottom of 
the car; T looked the car over before 1 took it off the safeties 
and then after!I took it off; when I examined the bottom of 
the car it was necessary for me to get into the pit; 1 did so 
and examined the bottom of the car; there were no marks 
on it; there were no marks on the bumpers; there was no 
evidence that the car had gone all the wav to the bottom. 
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Cross-examination: | 

I did not find anv t^lass in the elevator. I 

I 

And thereupon, further to maintain the issues ^n its part 
joined, the defendant ])roduced as a witness Fra^ J. Her- 
rity, wlio, beini;' first duly sworn, testified in substance as 
follows: 1 

I 

i 

Direct examination: i 

I 

AIv address is 609 Decatur Street, NorthwesC and mv 
business address is 1108 Ninth Street, Northwest; my busi¬ 
ness is elevator maintenance and repairs; I have been work¬ 
ing on elevators since 1915, starting as a helper for the 
A. B. See Elevator Company and was with them for ap¬ 
proximately four and a half years, then I went] as an in¬ 
spector for the Otis Elevator Company and was with 
118 them until 1929, when I went into business for my¬ 
self. I have had occasion during that tiijie to per- 
sonallv do elevator work and have built elevators mvself; 
I use tools and wipe cables; I have heard of Newton 
but never saw him until the other dav in Court. 

On Januarv 4, 1933 mv concern was asked to make cer- 
tain repairs on an elevator that had gotten out of service at 
Goldenberg’s; I did not go there mvself but sent t|wo of mv 
men, Oswald and my nephew, Walter, who was his helper; 
I do not know where Walter is at this time; he does not 
work for me any more. [ 

The first time 1 saw the elevator was some tfine after 
that to make some tests; that was January 18, 19|33; those 
tests consisted of two safety tests and one govqrnor test 
on No. 3 elevator. The safety test consisted of loading the 
elevator with iron weights of what I considerecjl the ap¬ 
proximate capacity on the day of the accident. jWe took 
the car to the top floor, the fifth floor. On the first [test with 
the car standing still at the fifth floor, with a load of 3,200 
pounds, I tri])ped the governor by hand, and told my man 
on the elevator to imn down. He started the elevator down. 
The safeties a])plied and it sto])])ed. The car sto])ped in 
five feet three inches from the fifth floor. It was brought 
to a dead stoj). The second test was with the same load. 
The elevator was started at the fifth floor. W^en it at- 

I 
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tained its full si)eed, we trijiped the li’cvernor by hand 
a^’ain. The ear stoj)i)ed witliin five feet, live iiiehes. It did 
not sto}) in a shorter distance witli a full load. Our third 
test was more a i'overnor test to sih* if the governor was 
functioniiiii: properly. We started the ear at the fifth floor 
with the same load. We let the car »i-et u]) full s])eed. Then 
we opened the feeders, which caused the motor to speed u]), 
which caused the car to overspeed. The irovernor was 
tripped, and the car stopped five feet four inches after the 
governor was tripped. That was what is known as a run- 
awav test of an elevator. That is where the elevator gets 
away from the operator. 

Since 1929 I have done most of the rei)air work on that 
elevator; I reshackled car Xo. 3 almost two years before 
the accident. 

And thereupon, further to maintain the issues on its part 
joined, the defendant ])rodueed as a witness Roy Easter, 
who, beinu* first dulv sworn, testified in substance as follows: 


Direct examination. 


119 I live at 2919 Pennsylvania Avenue, Northwest; I 
worked for Goldenberg's Dejiartment Store for 
seven years; during the ])ast six years I have been Assist¬ 
ant Engineer,to ^Ir. Clute, and those are my duties now. 

I recall the elevator accident which hajipened on January 
4, 1933; after the elevator stoi)])ed I went down to the base¬ 
ment ; Mr. Clute was there; the elevator was ajiiiroximately 
eighteen inches from the basement floor; after the pas¬ 
sengers had all gotten out, 1 went and got a ladder, and got 
up and first inspected the cables. Then we looked in the 
hoist wav to see if there was anv unwinding of the cables in 
the elevator shaft. 

!Mr. Clute was able to reach the cables that were hanging 
down the shaft by standing on that cross beam; they were 
about six feet or a little more above the cross beam; Mr. 
Clute sent foru ladder and when he got the ladder he placed 
it against the car counterweight cables, and I held the bot¬ 
tom of the ladder while he got up to see if the tie wires were 
still in place on the cables. The tie wire was still in place. 
Mr. Clute did not reach up and pull the cables down. I 
went upstairs’and ran the machine. That forced the cables 
over the drums down on the elevator, and Mr. Clute got 
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er shackle 
i*e came a 
off or the 


ubsequent 
from Mr. 


them down to woi-k on tlieni. Before !Mi-. Clute l?ould brine; 
those down I had to rnn the machine by hanil, hold the 
switch in idace bv hand. After I e'ot them down! where Mr. 

i • *. I 

Clute wanted them 1 came down and hel})ed holp the cable 
while he cut off about six inches. Defendant’s Ipxhibit No. 
4 is one of the ])ieces that were cut off. There a ])iece 
cut off the othei- cable; I do not know what bekime of it. 
Defendant’s Exhibit No. *2 came from the hoist jshackle on 
the other side of the cable; I mean from the side of the 
equalizer; defendant’s Phxhibit No. 3 was the otl 
on the hoist cable; IMr. Clute cut it in half; the 
time that either of these wires that were cut 
shackle left the ])ossession of 'Slv. Clute or Goljlenberg’s; 
Mr. Owens i»*ot them; I was not there when he left; I know 
he asked if he could take the shackle; and I d^n’t know 
whether he asked for the piece of cable or not; j> 
to that I obtained defendant's Exhibit No. 2 
Clute; I did not i>'et anv wire at that time from him, and did 
not ask him for anv. 

* I 

The elevators are regularly inspected once ajweek; we 
take one-half the cars on Tuesday night and the bther half 
of the cars on Thursday night; I recall working oi\ this par¬ 
ticular car on the Tuesday night prior toj the acci- 
120 dent, it occurred on Wednesday; I servicejl this car 
or inspected it on the Tuesday night before the day 
upon which this accident occurred; ^Ir. (dute was with me; 
the inspection consisted of insi)ecting the machinb; operat¬ 
ing it; operating the control board; seeing all contacts are 
made ])ro])erly; none of them burned or damaged; seeing 
that all pigtails are in place; inspecting the motor; oiled 
the bearings of the motor; inspect the brakes and the emer¬ 
gency brakes; ins])ect the brake contacts; inspect the oil in 
the worm gear casing; grease the overhead slieaye; check 
the automatic on the side of the drum shaft; dheck the 
cables, looking for breaks. I examined the cablej|i looking- 
for breaks; I did not hnd any breaks; I examined them with 
a piece of waste. With ^Ir. (dute operating the c4r with a 
down motion, I would follow the cable with a piece of waste; 
1 was in the penthouse; if there is a break it will srjLatch the 
piece of waste; there was no snatching of waste thgt night; 
I did that myself with the waste; Mr. Clute did tjmt with 


the waste on some of the cables; after we did the 


work on 


the cables we went up on the cross beam shaft on) 


the top 
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of the car and ins])ectod the car shackles; seen that they 
were in ])ropei' workinii' order. Oiled the shackle bolts. 
Seen that the j^heaves were in i»‘ood shaiie and shoes ])i*o])- 
erly adjusted. Cleaned the weiiiht cables. Inspected 
them. I inspected the safety cables. Seen that the safety 
clasp was in ])lace. Cleaned the to]) of the car. I examined 
the shackles myself whei-e the cable <;oes into them; I ex¬ 
amined the mouth of the shackle; there were no broken 
wires there; after we .u'ot throuiih on toj) of the car we went 
under the car and cleaned the underneath of the car. 
Cleaned the wei^lit rails and the bottom of the side rails. 
Seen that evervthimr was tiulit. Thei'e ai-e some bolts on 
there that holdithe car in ])roper ])osition. Seen that they 
are keyed u]) with cotter keys. Then I cleaned fi'om the 
basement ])art down. You can't clean any lower than about 
ten feet from the ]iit from the tO]) of the car. Then I 
leaned a ladder against the car and cleaned the bottom 
down, ('leaned the sheave. Seen that the safeties were in 
working' order. Seen that the cables were in ])ro])er ])osi- 
tion over the sheaves in the bottom. 


I was present when Mr. (’lute brought defendant's Ex¬ 
hibits 2 and 3 out of the holders; he ])ushed them out with 
a screw driver. 


('I'oss-examination: 

I did not keep a time card on this work; I know 
121 ])Ositively what 1 did on this i)articular night. 1 also 
have a chart in the l)oiIer room that tells me what 
work to do, and 1 can come back and check mv chart to see 
that I have accomplished everything. I come to the chai*t 
and see that I have done everything. The car was in per¬ 
fect order when I tinished that night and the limits were 

all right. 

^ * 

I have talked with Mr. C'lute since this case began, but I 
have not talked to him about the case or about the car since 
vesterdav afternoon; I did not talk with him last night at 
all. 

On January 4th Hazel Keyes, the operator, said the car 
didn't come u]) to the fifth floor. Even that day the car 
would come up to the fifth floor with a normal load. And 
when you ])iled on ])ossibly eight or ten })eo]jle, that car 
would go to within an inch of the sill. I did not make any ef¬ 
fort to correct it that dav; Charlie C'lute did not tell her in mv 

• •- 
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presence tliat he was too busy to take care of the thin"; I 

nevei* heard him sav that; T lieard liiin sav that tihere was 

* *1 

a sale on in tlie store. 

I told Hazel Keves it didn't make 
it only acted as an e.xtra ])recantion 
too hi"h. There wasn't anv danger in it. I did not tell her 
I would take care of it. I asked her to ride it once to see 
what it would do and she did that and I found it would come 
up close enoui 2 :h. She cuts the car off too fast. The car 
hasn't anv chance to reach the floor when she cuts the lever 
off so fast when the limits are set that close. T t(ild her it 
would come up with an averaji’e load. It had done it previ- 
ouslv; I do not know about that dav. T do not knoKv of anv 

• . • ^ I 

trouble with the elevator after Hazel Keyes told ihe about 
it; Irma Bryant, the relief operator, did not com])h|in to me 
about it. I 


any difference because 
to keep it from "oin" 


I did not oil the bi-ake shoe when T inspected the brakes; 
the effect of "ettin" oil on there would be a "rabbin," and 
iTibbiii" noise; it would make it sjiiii and slip, ij made a 
very "ood ins])ection of the thim])le and shackle; defend¬ 
ant's Exhibit No. 2 was not loose from the thimble; I ex¬ 
amined it. 

Hr. Clute did not knock it out with a hammer anti chisel; 
he })ushed it with a screw driver; it came out easily and he 
did not have to use much force; the other one was t|he same 
way; we used the thimble over aij:ain. j 

I looked to ]\Ir. Clute for mv instructions what to do. Hr. 

Leo Baum was around that dav. Someone on th(j second 

* 

floor remarked that the elevator had gone d(3wn and 
122 T beat it down to the basement; I looked in the shaft 
first to see where the car was located so I would 
know where to go; when I got there I found the pajfsengers 
were getting out; there was no aid I could give thf^ni; Hr. 
Overland, I think, was at the basement helping to ij:et them 
out. The ])eople were crowding around there so f,hat you 
could hardly .u'et to that elev’ator. I did not see Hazel Keyes 
stretched out on two chairs; I did not know of any people 
being injured; I did not see anybody being taken to the 
hospital in wheel chairs. | 

I do not remember exactly how Ion," after the ;jiccident 
!Mr. Clute and I began to work on the elevator; it was a half 
hour or a little later. 

I know of only one time that that cable has been ofut since 
I have been there; it may have been out more. i 
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The occa.'<iouiT recall was about two years before the acci¬ 
dent, when it was reshackled. There was not any trouble with 
the shackle bolts at that time that yon could denote;after we 
took them out yon couldn't find anythinir wron^j; with them. 
The Inspector said he wanted the car i-eshackled and it was 
reshackled: there were no strands apparent. The Inspector 

did not to mv knowledu’e find them and order ns to take 

* 

them out: he didn't discover it, he didn't discover a thin<^. 
T saw Mr. Strasbnr.e’er that ni.ulit; I did not see l^Ir. Simon 
that niirht: I heard some ])eople in the store say Mr. Stras- 
bnrii'er was connected with Simon, Koeni,<»‘sberg*er and 
Yonn.u’: someone called him and he ii‘ot there before the 

cables were* cut: T have seen him since; T could not sav 

* 

whether I saw him a week or two afterwards; he asked for 
tlie shackle that was cut in half; I don't know what hap¬ 
pened to the cabh': I was not intei-ested in what caused the 
accident: 1 do not know whether Mr. Strasburti'er made 
any effoil to eet that ])articnlar jhece of cable; I do not re- 
imunbej* whethei' 1 showed it to him; 1 showed him the 
shackles that niii’ht, and the onlv shackle he was interested 
in was the one that was cut in half and he took that; T had 


the ])iece of ca>ble which was missinii* the niiiht of the acci¬ 
dent ; 1 had no i-eason for keepin.u' track of it; it was no use; 
I didn't sav anvthinu’ to him about the cable, and he did not 


ask foi* it: he did not ask for the other piece of cable; that 
stayed I’iii’ht there on the work bench so far as T know, but 
I do not know for how lone:: T do not know whether Mr. 
Strasbnr^er took it or not; I do not know how lon.e* it re¬ 
mained on the work bench; I have made no special 
1‘2‘> effort to find the missing- cable since this case 
started; 1 have never seen it in cleaning the boiler 
room: we do not have any othei* ])ieces of shackle mass 
hanging around there: these are the only ones we kept; I 
have never helped to reshacklc a cable. 


Redirect examination: 

1 do not recall whether the elevator had been reshackled 
during the first four years of my employment at Golden- 
berg’s: there was some talk about that some time. AVhen- 
ever an insi^ector inspected an elevator they would always 
look to see whether they ought to have it reshackled or not; 
the inspector who ordered the reshackling was Hess. 

And thereupon, further to maintain the issues on its part 
joined, the defendant produced as a witness John E. 
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Strawser, wlio, beiiiir first duly sworn, tesliifiod in sub- 
staiK'C as follows: 


Direct examination: 

I 

I am Assistant Chief of the Division of Govejrnment Space 
Control; I know Miss Gertrude Schicht, who!works 
same Division as I do as my personal stenogripher; I have 
brouiiht with me some records with re.iiurd td the employ¬ 
ment of Miss Schicht in my Department; she first became 
employed in my Dejiartment as my personal j^tenographer 
on November 13, 1934, and she is still emplbyed in that 
capacity; her employment was continuous simf-e November 
13, 19.34 with the exception of some absence on this case; 
she ii'ets the same salary she received when |she started, 
$4.62 })er day. 


1 

And thereupon, further to maintain the issued on its part 
joined, the defendant produced as a witness Fijank J. Her- 
rity, who, having lieen previously duly sworn, t 
thcr in substance as follows: 


‘stitied fur 


Direct examination: 

We resocketed those cables on March 10, lOsj; I did not 
do any shackle jobs on the elevator between Aug^ist 15,1929 
and March 10, 1931. 

Cross-examination: 

IVe i-eshackled elevator No. 3 in 1931 because we had a 
request from the chief engineer, ^Mr. Clute, to conie over and 
resocket the elevators, hoisting, car and countei|weight ca¬ 
bles on elevators numbei's 3 and 4 which we di^jl at night. 
I did not come in contact with the Inspector fro^n the Dis¬ 
trict in connection with that job of i-eshacklingi; we only 
notified the District that the work was done; I ljudged at 

the time that the District gave orders thatl the work 
124 should be done; I understood crystalizi^tion had 

taken place on both elevators. ! 

1 

j 

Redirect examination: 1 

I 

I saw the shackles before they were resocketed in 1931; 
I had seen them before they were reshackled, a day or so 
before we did the work; there were no broken wireis or any- 
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thin. 2 : like that, just a little twist that you ^i;'et when the cable 
enters the socket; that twist was not abnormal on those 
particular elevators. 


Recross-examination: 

You could not discover this little twist by looking at it, 
but by feeling it. 

Q. There was a way of determining whether that cable 
was wearing away, wasn’t there? A. I installed new cables 
that had some twist in it. I am talking about the new ca¬ 
bles that 1 })ut in after the accident; it had the same twist 
after we resocketed it as it had before; I used the same 
cable; 1 did not call the attention of the inspector after this 
job was reshackled in 1931 to this twist still existing in the 
cable; that was the same place that was there in 1931; 
there is a new cable on there now; it was put in in Febru¬ 
ary, 1933; I inspected the work after it was done in Jan¬ 
uary, 1933. 


Redirect examination: 

Q. Was the twist in the sockets and wire in this elevator 
any ditferent than the twists in other elevators of a similar 
tyj)e throughout the District of Columbia that you have had 
contact with? 


i\Ir. O'Shea: I object to that question, may it ])lease the 
Court. 

The C'ourt: Sustained. 

The Court: I still sustain the objection. 

Wr. Simon: May I have an exception? 

The Court: Yes. 

The twisting to which I have referred occurs on elevators 
of that type, as a usual thing; the twist on this particular 
cable is a little greater than on some I have examined, and 
about equal to others. 


Recross-examination: 

I judge that that was the particular twist to which I tes¬ 
tified and the inspector from the District Elevator Depart¬ 
ment discovered and ordered reshackled; I do not know 
what the inspector condemned that socket for, and I 
125 do not know it was condemned. The twist would go 
down until it hit the solid mass of babbitt; that would 
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cause a certain amount of friction and cause wearine: awav 
of the cable. 

! 

Thereupon the defendant rested. i 

! 

And thereupon, further to maintain the issijes on their 
})art joined, the plaintiffs produced as a witnesjs Frederick 
Clinton Hess, who heiipc; first duly sworn, testi|ied in sub¬ 
stance as follows: ! 


Direct examination: j 

I live in Falls Church, Virginia. I was subpoenaed by 
the defendant; I am District Elevator Ins])ector and have 
been since August, lOMO; l)efore that I was for ibretty near 
ten years with the Travelers Insurance Conpuiny as an 
elevator ins])ector, and in the course of my work I had 
considerable experience in Xew York City with elevators; 
1 was in Xew Yoi'k })ro])ably six or seven or eigh| years; in 
my experience I have seen instances of what they refer 
to as crystalization, but 1 cannot define the ternj; 1 am on 
the i)ractical side and have no theoi’etical experi^mce other 
than I have been able to absorb it; I am the man who goes 
out and discovers things and I find out what is the matter 
with cables and elevators. 

l\Iy own point of view is that crystalization talking place 

has a tendencv to weaken the strength of the calde. 

*. . ■ I 

I made an inspection of Goldenberg’s elevatoj-s Xos. 3 

and 4 in 1931. To the best of my knowledge eleyator X’o. 
3 in Goldenberg’s store was reshackled in 1931. Tljie inspec¬ 
tion calling for the reshackling occurred in September of 

1930 and on Februarv 26, 1931 this other notice Iwas sent 

. ^ .1 

out recalling their attention to the fact that this ^jvork had 
not been done. j 

And thereupon the plaintiffs rested. I 

! 

And thereupon the defendant moved the Court] in each 
case severally to direct the jury to return a verdict for the 
defendant on the first count of the Declaration, upon the 
ground that there was no evidence to sustain it iiji any of 
the cases, and the defendant further moved the Court in 
each case to direct a verdict for the defendant on the sec¬ 
ond count of the Declaration upon the ground that there was 
no evidence to sustain it. 


1 
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The Court ovori’iilcd each of said motions, to which ac- 
lion of tlic Court the defendant, by its counsel, duly noted 
an exception. 

126 And thereupon the defendant prayed the Court to 
instruct the jury as follows: 

Prayer for Ijfsfrucfioiis Xn. 1. 

“The jury was instructed to return a verdict for the de¬ 
fendant on the first count in each case”; but the Court de¬ 
nied said ])rayer, to which action of the Court the defendant 
then and thei'o noted an exception. 

And thereupon the defendant ])rayed the Court to in¬ 
struct the jury as follows: 

I)efe)i(Ja)d\^ Prayer for In.^triirtions Xo. 2. 

“The jury was instructed to return a verdict for the de¬ 
fendant on tlie second count of the declaration in each 
case“, but the Court denied said prayer, to which action 
of the Court the defendant then and there noted an ex¬ 
ception. 

And thereupon the defendant prayed the Court to in¬ 
struct the jury as follows: 

DefendantPrayer for Instructions Xo. 3. 

“Although the defendant was required to exercise the 
highest degree of diligence and care for the safety of per¬ 
sons using its elevators as an agency of transportation, as 
were the ])laintitfs Mrs. Schicht and Miss Schicht, it never¬ 
theless was not an insurer of their safety, and it is liable 
in these cases onlv if vou find from the evidence that the 
defendant was negligent and that the injuries and dam¬ 
ages sustained by the plaintiffs resulted from such negli¬ 
gence’’, which prayer was granted by the Court. 

And thereupon the defendant prayed the Court to in¬ 
struct the jury as follows: 

Defend ant Prayer for Instructions Xo. 4. 

‘‘If vou believe from the evidence that the defendant ex- 
ercised the highest degree of care in the operation, main- 
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tenance and inspection of the elevator, then yonr verdict 
must be foi* the defendant'', which prayer was granted by 
the Court. 

i 

And thereupon the defendant prayed the Court to in¬ 
struct the jury as follows: 

Dcfvu(hnii\'^ Prayer for Instructions No. 5. 

I 

‘‘If you believe fi-oni the evidence that the cal^les broke 
due to a weakness thereof which was unknown |o the de¬ 
fendant, its agents or employees, and which could 
127 not have been discovered by them in the exercise of 
due care, as defined bv the Court, then vour verdict 
must be for the defendant’h which })rayer was g|ranted by 
the Court. i 

I 

I 

I 

And thereui)on the defendant })rayed the Cojirt to in¬ 
struct the jury as follows: 

Defendant's Prayer for Instructions No. 6. 

“If you find from the evidence that the em]jloyees of 
the defendant regularly and with the highest degree of care 
inspected the cables of the elevator but that, notyuthstand- 
ing such inspection, a defect or weakness occui*i|ed in the 
cables which could not be detected by such inspection 
thereof, then your verdict must be for Ihe defendant”, 
which prayer was granted by the Court. 

j 

And thei'eupon the defendant prayed the Cojirt to in¬ 
struct the jury as follows: | 

Defendant’s Prayer for Instructions No. 7. 

“You are instructed that there is no evidence iji the case 
upon which you would be justified in finding tha^ prior to 
the accident there was a break or other defect in |:he cables 
which could have been discovered by an Inspection 
thereof”, but the Court denied said prayer, to which action 
of the Court the defendant then and there noted an excep¬ 
tion. 

I 

And thereupon the defendant prayed the Cojirt to in¬ 
struct the jury as follows: j 
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Defcmlanf's Proi/er for lustntcfions Xo. 8. 

'^You are instructed that there is no evidence which justi¬ 
fies you in believin.e: or finding that the elevotor fell to the 
bottom of the pit, instead of being stopped in its descent by 
the safeties", but the Court denied said prayer, to which 
action of the Court the defendant then and there noted an 
exce})tion. 


And tliereupon the defendant prayed the Court to in¬ 
struct the jury as follows: 

DrfcnrlanXs Prai/er for Instrnrfions Xo. 9. 

"If you ]H‘Iieve that any witness or ])arty has know- 
imrlv and wilfullv testified falselv as to anv material fact 
in tlie case, then vou are at libertv to disre<rard all of the 
testimony of such witness or })arty", which prayer was 
uranted i)v the Court. 


128 And thereupon tlie defendant prayed the Court 
to instruct the jury as follows: 


Drfrnrionf’s Prayer for Tnsfrncfions Xo. 10. 

“Unless you find from a preponderance of the evidence 
that the injuries the jilaintiff sustained were due to the 
negligence of tlie defendant, your verdict must be for the 
defendant", which prayer was granted by the Court. 

And thereu])on the defendant prayed the Court to in¬ 
struct the jury as follows: 

Defendant's Prayer for Instructions Xo. 12. 

“If upon cotisideration of all of the evidence you are 
unable to determine whether or not the defendant was 
guilty of negligence, then your verdict must be for the 
defendant”, which prayer was granted by the Court. 

And thereupon the plaintiffs prayed the Court to in¬ 
struct the jury as follows: 

Plaintiffs' Prayer for Instructions Xo. 1. 

“The jurA' are instructed that if they find that the de¬ 
fendant on the 4th day of January, 1933, invited and ac- 


1 
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oepted the plaintiffs, Gertrude 
as passeii<iers on its elevator No 
to e.xercise the hii»‘hest dei>'ree 
prudent and careful men would 
exercise to carry the said ])laintiffs safely.” Tfhe defend¬ 
ant, by its counsel, objected to the granting; of said prayer 
upon the ground that it charged the defendant with too high 
a degree of care, but the Court overruled saicjl objection 
and granted said jirayer, to which action of the Court the 
defendant, by its counsel, then and there duly noted an ex¬ 
ception. ■ 

And thereupon the plaintiffs ])rayed the C 
struct the jury as follows: 

Plaintijfs' Praijer for Instructions No. 12. 



Schicht and Anna Schicht, 
. 3, it thereby became liable 
of care which reasonablv 
. under such circumstances 


‘^The jui’y are instructed that the law imposes upon the 
defendant company the duty of exercising the ijighest de¬ 
gree of care in the maintenance and operation c^f the said 
elevator and elevator a])pliances for the safe transportation 
of the plaintiffs as passengers and they are held responsible 
for the conse(iuences of their negligence,” which prayer 
was granted by the Court. 1 

i 

129 And thereupon the plaintiffs prayed the Court to 
instruct the jury as follows: | 


Plaintiffs' Prayer for Instructions No. 

I 

“The jury are instructed that the expressioii ‘highest 
degree of care’ used in these instructions to the jury is de- 
fined to be care commensurate with the means b'dng used 
to transport the plaintiffs and the danger to be appre¬ 
hended; and the defendant company was or were bound to 
exercise in the repairing, maintenance, guarding from acci¬ 
dent and management of said passenger elevator [that high 
degree of care which prudent and competent niei^ exercise 
under like circumstances, and the failure by the defendant 
or persons in control of said elevator to use that high de¬ 
gree of care which is used by jjrudent and competent men 
under like circumstances would be a failure to exercise due 
care, ’ ’ which prayer was granted by the Court. | 
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And thereupon the plaintiffs prayed the Court to instruct 
the jury as follows: 


Plalntljjs' Prayer for Instructions No. 4. 


“The jury are instructed that if they find that the ele¬ 
vator, its equipment or appliances were defective, the plain¬ 
tiff was not bound to show actual notice of the particular 
defect which caused the accident but that if vou believe that 
defendant had, or by the exercise of a hi 2 :h de 2 :ree of care 
should have had, knowledg-e or notice of such defective ele¬ 
vator or elevator appliances or elevator appurtenances, it 
would be sufficient”, which i)rayer was granted by the 
Court. 


And thereupon the plaintiffs prayed the Court to instruct 
the jury as follows: 

Plaintiffs' Prayer for Instructions No. 5. 

“The jury are instructed that as a matter of law that if 
they find from a pre})onderance of the evidence that the 
defendant, Goldenberi*; Company, its agents, servants or 
employees, violated the municipal regulation offered in 
evidence requiring Otis Elevator Xo. 3 to be equipped with 
safeties capable of stop])ing the elevator with a rated load 
and that such violation of the regulation was the proximate 
cause of the accident resulting in the injuries complained 
of by the ])laintitfs, then the defendant was guilty of negli¬ 
gence.” The defendant, by its counsefi objected to the 
granting of said prayer upon the ground that there 
130 was no evidence that the safeties on the elevator 
wei-e not capable of stopping the elevator with the 
rated load, but the prayer was granted and exception noted, 
and upon the ground that the prayer was drawn in such a 
way that if the jury finds that a regulation was violated, 
it must find there was negligence, and that that was not the 
law. 


And thereupon the plaintiffs prayed the Court to instruct 
the jury as follows: 

Plaintiffs' Prayer for Instructions No. 6. 

“If the jury find for the plaintiff, Anna Schicht, from the 
evidence and the law as declared by the Court, it is their 
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duty to award such damages as they believe will be fair and 
adequate compensation for such physical injuty and dis¬ 
ability as they find from the evidence actually elnd directly 
to have resulted to her from the accident, aiijd for such 
mental pain and sutfering as they find to have rejsulted from 
such ])hysical injury,” which prayer was graiited by the 
Court. ' 

And thereupon the plaintiffs prayed the Court to instruct 
the jury as follows: 

j 

Plaintiffs^ Prayer for Instructions No. |. 

I 

“If the jury find for the plaintiff Gertrude Scliicht, from 
the evidence and the law as declared by the C|Ourt, it is 
their duty to award such damages as they believe will be 
fair and adequate compensation for such physical injury 
and disabilitv as thev find from the evidence actuallv and 
directly to have resulted to her from the accident, and for 
such impairment of her nervous system and suph mental 
and physical pain and suffering as they find tc^ have re¬ 
sulted from such physical injury,” which prayer was 
granted bv the Court. 

. I 

i 

And thereupon the plaintiffs prayed the Court tjo instruct 

the jury as follows: | 

i 

Plaintiffs’ Prayer for Instructions No. IVL 

“If the jury find from the evidence that the injifries sus¬ 
tained by the plaintiff, Gertrude Scliicht, will cojitinue in 
the future, thev should also award her such dai^iages as 
would adequately conqiensate her for her future pain and 
suffering of mind and body and impairment of her! nervous 
system and for such physical inconvenience, disability and 
discomfort as the jury may find from the evidence the said 
plaintiff will suffer in the future from such injuries’’ which 
prayer was granted by the Court. 

I 

131 And thereupon the Court charged the jur^^ as fol¬ 
lows : 1 

I 

I am going to charge you before luncheon, but before you 
begin your deliberations about what 3 ^our verdict should be, 
I suggest that you eat your lunch, and then begiij to de¬ 
liberate. I 
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As has been it old to you, these are four cases that have 
been consolidated and tried as one. They are all for dam¬ 
ages for alleged personal injuries sustained by reason of 
the negligence lof the defendant in this case, or in these 
cases. 

Negligence is the doing of something that one should 
not do, or the failure to do something that one person owes 
a duty to another to do. The want of that degree of care 
that the ordinary jierson would have e.xercised under the 
same circumstances. 

The first of these four cases is that bv (lertrude Schicht, 
a minoi', a suit for personal injuries alleged to have been 
suffered and sustained by hei* through the negligence of 
the defendant, the (loldenberg (V)m])any. 

The second is that of her mother, who was with her on 
that occasion, for injuries she sustained, alleged to have 
sustained, and ithe other two cases are l)y the father and 
husband, the first one of which is for damages he claims to 
have sustained by reason of the injuries suffered by his wife 
and his dauuhter liv reason of loss of her services, and the 
money he was required to ex])end for medicines, and med¬ 
ical attention, and so forth, and the other was brought by 
Alfred Schicht, the husliand of Anna Schicht, and he claims 
damages for the outgrowth of the injuries sustained by his 
wife, which occasioned him the loss of her services, society 
and conqianionshi]), and for expenses in an effort to repair 
her injuries. 

Each of these declarations are in two counts. The onlv 

• 

difference between the first and the second counts in each 
declaration is that in the second count of declaration there 
is added as an element of negligence that they failed to com¬ 
ity with Eegulation 124 (a). 

132 Mr. O'Shea: Regulation 124 (a). 

The Court: Havinu- to do with elevators. 


The suit by the minor, Gertrude Schicht, alleges that she 
and her mother were in the store, or she was in the store 
of the Goldenberg Conqiany at the invitation of Golden- 
berg’s to the public in general that they should come there, 
and that thev had elevatoi-s in the establishment for those 
who were in the store to use in going from one floor to an¬ 
other, that it was the duty of the defendant company to have 
its said elevator, elevator appliances, elevator safeties, 
elevator equipment and appurtenances in a reasonably safe 
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condition, and to o])oi‘ate the same with prudeiKjie, care and 
skill, and with due regard for the safety of the plaintiffs 
and others similarly situated. 

It also alleges that the defendant, Goldenberg’s, violated 
his duty in this regaixl, negligently and carelesi^ly suffered 
and ]:)ermitted its said elevator to be in an unsc^fe and im- 


])roper condition, with the shackle bolts and the shackles 
to he out of due and proper order, the cables to l:ie in an un¬ 


safe condition, the cables to become crvstallizedi within the 
shackles, and the shackles, the elevator safeties ajid elevator 
governor to become and be in an unsafe and improper con¬ 
dition, and that hy reason of said negligence, sajd elevator 
fell with great force from the second floor to a ^)oint near, 
or about the basement floor, that the plaintiff \\|’as dashed 
against the flooi* of the elevator with great force, and that 
by reason of such negligence plaintiff suffered severe, pain¬ 
ful, and permanent injuries. 

I shall not go into them. They have been i*eci|;ed to you 
here. So, I say, tlie second count makes the sa^ne allega¬ 
tions except that it charges, in addition, a violation of a 
District regulation, 124 (a), with respect to elevators in 
the District of Columbia, and for that the plainijiff claims 
she is damaged in the sum of $50,000. The defefidants, in 


their ])lea, their defense, say that whatever happened was 
not through the negligence or carelessness of the defend- 
ants. 

133 In the other case, the second case, that fs, by the 
mother, the declaration charges the sam^ duty of 
the defendant, and charges that they negligently did the 
same things that the other suit charged. It says ^y reason 
of the defendant’s negligence and carelessness, plaintiff 
suffered severe, and painful, and permanent injuries in 
and to her eye, causing much pain to the plaintiff upon 
reading and periods of nausea as a result tlienmf; that 
she suffered injuries to her back, and severe neiwous and 
physical shock, in which she claims she is damaged in the 
sum of $10,000. ! 

The declaration of her father, Alfred Schicht, ir^akes the 
same charge with respect to negligence and injuries of 
the minor, his daughter, and he claims damages as a result 
of the injuries to the daughter, he was damaged by the loss 
of services of the said infant child, and the plaintiff will 
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in the future continue to lose services of said infant child 
until she i-eaches the ai>e of 21 years, and the services of 
the said child will, in the future, be rendered less valuable 
until she roaches the age of 21 years, that he was, and will, 
in the future, be put to great trouble and expense for 
medicines, medical care, attention and nursing in and about 
liis attempt to have said infant child healed and cured of 
her aforesaid injuries, wounds, ailments and afflictions, for 
which he claims the sum of $25,000. 

He also claims damages in the sum of $25,000 for the 
damaiios to him bv reason of the negligence of the defend- 
ant in the injuries to his wife, and he claims that he lost 
the service, societv and consortion, and will continue in 
the future to lose'the services and society of the said wife, 
and that he has been put to great trouble and expense, and 
will continue to b^? put to trouble and ex])ense for medical 
attention to rehabilitate her, claiming $25,000 for that. 

So, I sav as to all of them the defendant denies that anv- 

» » 

thing that hap])ened was due to the negligence or careless¬ 
ness of the defendant. 

134 At the outset, I will tell vou that the burden of 


])roof is u]H)n the i)laintiffs to establish their charges 
by a fair ])re])onderance of the evidence. That means that 
the evidence ])roduced on behalf of the plaintiffs outweighs 
that in opposition'thereto. If the evidence on behalf of the 
]>iaintiffs does not outweigh, or it balances that in opposi¬ 
tion thei'eto. then you cannot find for the plaintiffs. 

You are the sole judges of the facts in this case, and also 
the sole judges of the weight of the evidence, and the credi- 

bilitv to be given to the testimonv of anv witness. If anv 

• ' * • • 


witness in this case has deliberate!v sworn falselv with 


res])ect to some material mattei- about which he or she could 
not reasonablv be mistaken, it is vour dutv either to ignore 
such testimonv altogether, or to give it such weight as vou 

mav deem worthv. 

• * 

You are also to take into consideration the interest that 


any person may have in the outcome or result of this case, 
whether they be a^ mere witness, or whether they be a party 
to the litigation. ■ YThere a witness has a direct personal 
interest in the outcome of the case the temptation is strong 
to color it, and vou should give such witness’ testimonv 
such weight as vou mav deem it worthv. 

You are first to determine—there is no question that this 
elevator slipped or fell. That is conceded, but you will first 
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I 

dotormino whotlior or not whatever happened there was 
occasioned oitlier by the negligence or carelessness of the 
defendant, and unless you find what hapi^ened ^jvas through 
cai’elessness and negligence of the defendant! then your 
verdict must be for the defendant. I 

There have been a number of prayers, or instructions, 
tliat have been offered by counsel for the respective parties 
which have been granted. I do not remember now whether 
or not counsel read these prayers or instructio]is. If they 
did, then, in so far as they go, they are the law in the case, 
just as though the Court instructs you. With respect to the 
otiiers. I shall give them to you now. i 
135 As I said to you, unless you find froni the pre- 
])onderanee of the evidence that the i^ijuries the 
plaintiff sustained were due to the negligence! of the de¬ 
fendant, your verdict must be for the defendant If upon 
consideration of all of the evidence vou are unable to de- 

♦ i 

termine whethei* or not the defendant was guiltjy of negli¬ 
gence, then your verdict must be for the defeijdant. 

This is ])laintiffs’ Prayer Xo. 1. You are alsoj instructed 
that if you find that the defendant on January 4, 1933, in¬ 
vited and acce])ted the plaintiffs, Gertrude Schicht and 
Anna Schicht as jiassengers in its (levator Xo. 3j it thereby 
became liable to exercise the highest degree of care which 
reasonably jirudent and careful men would u|nder such 
circumstances exercise in carrying said plaintiffs! to safety. 

You ai-e also instructed that the law imposes! upon the 
defendant comjiany the duty of exercising the highest de¬ 
gree of care in the maintenance and operation of said ele¬ 
vator, and elevator appliances for the safe tranjsportation 
of the ])laintiffs as jiassengers, and they are helcl responsi¬ 
ble for the conse(]uences of their negligence. | 

You are further instructed that the expression! ‘Giighest 
degree of care,” used in these instructions is defined to be 
care commensurate with the means being used toitransport 
the ]ilaintiffs, and the dangei* to be apprehendec^; and the 
defendant company was or wei*e bound to exerejise in the 
I'epairing, maintenance, guai'ding from accidents,!and man¬ 
agement of said passenger elevator that high tlegree of 
care which prudent and competent men exercise under like 
circumstances, and the failure of the defendant, or the per¬ 
sons in control of said elevator, to use that high degree of 
care which is used by prudent and competent ipen under 
like circumstances, would be a failure to exercise Idue care. 


132 GOLDENBERG CO., IXC. VS. GERTRUDE SCHICHT ET A'L. 

Defendant's Praver Xo. 3: 

Althon,<»-h the defendant was required to exercise the 
liighest deii'ree of diligence and care for the safety of per¬ 
sons using its elevators as an agency of transporta- 

136 tion, as were the plaintiffs, Mrs. Schicht and Miss 
Schicht, it, nevertheless, was not an insurer of their 

safetv, and it is liable in these cases onlv if vou find from 

• • • 

the evidence that the defendant was negligent and that the 
injui'ies and damages sustained by the plaintiffs resulted 
from such negligence. 

If vou believe from the evidence that the defendant exer- 
cised the highest degree of care in the operation, mainte¬ 
nance and ins])ection of the elevator, then your verdict 
must be for the defendant. 

If vou believe from the evidence that the cables broke 
due to a weakness thereof, which was unknown to the de¬ 
fendant, its agents or employees, and which could not have 

been discovered bv them in the exercise of due care, which 

* 

means reasonable care, adapted to the circumstances of 
the case, then your verdict must be for the defendant. 

Further if yoiu find from the evidence that the em])loyees 
of the defendant regularly, and with the highest degree of 
care ins])ected the cables of the elevator, but that notwith¬ 
standing such inspection, a defect or weakness occurred in 
the cables whicfi could not be detected by such inspection 
thereof, then your verdict must be for the defendant. 

You are further instructed that if vou find that the ele- 

* 

vator, its equipment or appliances were defective, the 
plaintiff was not bound to show actual notice of the par¬ 
ticular defects which caused the accident, but if thev be- 

* 

lieve, or if you believe that the defendant had, or by the 
exercise of a high degree of care should have had knowl¬ 
edge or notice of such defective elevator or elevator appli¬ 
ances or elevator appurtenances, that would be sufficient. 

You are also,instructed as a matter of law that if vou 
find from a preponderance of the evidence that the defend¬ 
ant, Goldenberg, its agents, servants or employees, vio¬ 
lated the municipal regulation offered in evidence requiring 
Otis Elevator Xo. 3 to be equipped with safeties capable of 
stopping the elevator and the rated load, and that such 
violation of the regulation was the aj^proximate 

137 cause of the accident, resulting in the injuries com¬ 
plained of by the plaintiffs, then the defendant was 

guiltv’ of negligence. 


GOLDENBERG CO.. INC. VS. GERTRUDE SCHICHT E^ AL. 


133 


You are also instructed that if you find for tpe plaintiff, 
Gertrude Schiclit, from the evidence and the | law as de¬ 
clared to vou bv the (^ourt, it is vour dutv to award such 
dania. 2 :es as you believe will be fair and adequate^ compensa¬ 
tion for such physical injury and disability as you find 
from the evidence actuallv and directiv to have resulted 

I 

to her fi-om the accident, and for such inqiainhent of her 
nervous system and such mental and physical ppin and suf- 
ferin.n* as you find to have resulted from such ]j)hysical in- 

I 

You are further instructed that if you find frqni the evi¬ 
dence that the injuries sustained by the plaintiff, Gertrude 
Schicht, will continue in the future, you should jdso award 
her such dama.ues as will adequately compensajte her for 
future ])ain and sufferin'*' of mind and body apd impair¬ 
ment of her nervous system, and for such physical incon¬ 
venience, disability, and discomfoi't as you mayj find from 
the evidence the said plaintiff will suffer in the fi|iture from 
such injuries. 

You are further instructed that if you find for the plain¬ 
tiff, Anna Schicht, from the evidence and the law as de¬ 
clared bv the Court, it is vour dutv to award such dam- 
a^'es as you believe will be fair and adequate comjiensation 
for such physical injuries and disability as you find from 
the evidence actuallv and directlv to have resulied to her 
from the accident, and for such mental pain and suffering 
as you find to have i*esulted from such i)hysical iijjuries. 

Xow, as I have said to you, the husband claimsi damages 
for injuries he has sustained by reason of these ijijuries to 
the wife and daughter, and you are instructed that if you 
find for the husband that you sliould award to him such 
damages as would fairly and reasonably compensaje him for 
the financial loss sustained by him in the injuries to his 
wife, including the cost reasonablv incurred bv him for 
medical attention, medicines, and appliances for |his wife, 
and also to include such sum as will fairlv and rea- 
138 sonably compensate him for the loss of his wife’s 
society during the period tliat she was disabled. 

'VYith respect to what he would be entitled to, if you find 
for him by reason of injuries to the daughter, by reason 
of the negligence of the defendant, if you find for the plain¬ 
tiff, that is, the father, in any sum, then you will allow him 
only a fair compensation for the value of the servicies of his 
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daughter which he lost, as shown during the minority, by 
taking into consideration the age, her health, and her ca¬ 
pacity and her labor. 

As I said tOi vou, under the rules laid down and the law 
governing yoU|r deliberations in this case, unless you find 
by a preponderance of evidence that any injuries, whatever 
they were, sustained by the plaintiffs were due to the negli¬ 
gence of the defendant as charged in the declaration, then 

vou should find for the defendant. 

% 

If you find foi* any one of the ])laintiffs, then you should 

determine on which count vou find. If vou find under the 

» » 

allegations of the first count of each declaration, then vou 
should find on that, but if you find in addition to that the 
negligence was that charged with respect to the failure to 
com])ly with the Kegulation 24 (a), then you would find 
for the ])laintiffs on the second count. 

Your verdict; whatever it may be, must be the unanimous 
vote of all of you. whether for the })laintiffs, or for one of 
the plaintiffs, or for the defendant. 

When vou return vou will be asked whether vou have 
arrived at a verdict, and vou will answer ves, and then vou 
will be asked what is vour verdict on the first declaration. 

ft 

That will be the one involving the claim for damages of the 
minor. If vou ,sav vou find for the defendant, that will be 
all. If you say you find for the ])laintiffs. you will be asked 

on which counts, and vou will sav either the first or the 

• • 

second, and then you will be asked in what amount, and 
then vou will announce what that amount will be. And, so 
on with res|)ect to the second declaration, which will 

139 be that of the mother, Anna Schicht, in which she 
claims damages, and then there would be the declara¬ 
tion of the father, with reference to damages sustained to 
the daughter, and next by injuries to the wife. 

In each declaration you must find on the first or second 
count. If you find on one count—if you find on the first 
count for the plaintiff, and then you find in the second 
count for the defendant, that would be vour verdict. 

Whereupon the following proceedings were had at 

140 the Bench out of the hearing of the jury: 

Mr. Koenigsberger: I want to be entirely frank about 
it, your Honor. We have made two separate motions for 
instructed verdicts, one on the first count, and one on the 
second count. 
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The Court: Yes. 


yiw Koenii»’sberi>‘er: If it should be held herjeafter—if 
we lose the case, that there was error in your Honf^r’s over- 
i-uling of those motions, then the verdict will hfive to be 
upset in its entirety as the Appellate Court wouldlnot know 


whether it was on one count or on the other. It isitrue that 
in a case of this sort, the case is customarily sublnitted on 
all of the counts. I do not want to say I am sj^tisfied to 
have it submitted on both counts, because I do pot think 
it should have been submitted on either. j 


The Court: The (''ourt could not do it any othir way. 
Mr. Koenigsberp'er: On the premise of what you have 
done. 


Mr. O’Shea: It is left to the jury. i 

The Court: I do not want to deprive you of any ex¬ 
ception you liave, but I do not think that makes aijiy differ¬ 
ence. 

Mr. Koenii>‘sberger: I do not want to accpiiesce now and 
then afterwards make a fuss about it. 

The Court: All right. 

Mr. Goldstein: Then, we hav’e a general verdict, because 
the second count is different, it does not include those spe¬ 
cific acts of negligence. 

(Thereupon the jury retired and the cpurt re- 
141 cessed at 1:25 o’clock p. m.) 

(The jury returned at 2:45 o’clock p. m., at which time 
the following occurred:) 

The Court: I understand you want some further instruc¬ 
tions as to a particular point? 

The Foreman: Your Honor, we would like to be'ifurther 
instructed on just what is meant by a directed verdict, or a 
general verdict. 

The Court: A general verdict? 

The Foreman: Yes sir. 

The Court: When I first instructed you, I thou^Iit that 
the two counts in each declaration were practically the 
same with the exception that the second count ^f each 
charged as further negligence the failure to comply with 
the regulation, and so I said that you would find foij one or 
the other, either the plaintiff or the defendant on the first 
count or the second count, the two separate charges bf each 
declaration. ! 
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A ij:eneral cliaru’O is, I think, that they violated that—if 
the charee has [been sustained in both counts, why, then, 
vou return a i^eneral verdict. If vou think thev have 
only been sustained on one count, why, you return a ver¬ 
dict on that count. Is that vour understandiinr? 

Mr. Goldstein: If the Court please, we feel the way the 
verdict should' be returned is that they just be asked 
whether they retuini foi- the plaintiff or for the defendant. 
If it is for the defendant, that is the end of it. If it is 
for the ])laintiff, simply the amount, and that it need not 
be s])ecitied as to either count. In other words, it makes 
no difference on which count thev find it, if it is a a'eneral 
verdict it will be for the plaintiff in that count. Is that 
your understanding, Mr. Koenigsberger? l"our under¬ 


standing of a general verdict ! 

^Ir. Koenigsberger: That is mv understanding of a gen- 
eral verdict; yes, sir. 


142 Thereu])on the jury retired to consider their ver¬ 
dicts, and thei-eafter returned their verdicts as fol¬ 
lows : 

For the plaintiff*, Gertrude Schicht, $4,000.00; for the 
plaintiff, Anna Schicht, $500.00; for the plaintiff, Alfred 
Schicht, in case Xo. 83,570, $1,500.00; for the plaintiff, Al¬ 
fred Scliicht, in case Xo. 83,571, $500.00. 

Be it remembered that the several objections and excep¬ 
tions made and taken in the course of the trial of the causes 
were severally made and taken as they purport in the fore¬ 
going Bill of PIxceptions to have been made and taken, and 
the defendant ]irays the C^ourt to sign and seal this, the 
defendant's Bill of Exceptions, and it is accordingly done, 
now foi- it, this 16th dav of Mav in the vear one thousand 
nine hundred and thirtv-five. 

PEYTOX GORDOX, [se.u..] 

Justice. 

Agreed to 

JOHX II. BURXETT, 

Atiij. for Plaintiffs. 

Endorsed on cover: District of Columbia Supreme Court. 
Xos. 6485-88, Inc. Goldenberg Company, Inc., appellant, 
vs. Gertrude Schicht et al. United States Court of Appeals 
for the District of Columbia. Filed May 24, 1935. Henry 
W. Hodges, Clerk. 
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STATEMENT OF THE CASE. 

These are appeals by the dei'eiidant (R. 10, 16,| 24, 
31) from judgments of the Court below on verdicts 
of a jury in foui* actions for damages for personal 
injury. 

The cases arise from an elevator accident in a!de- 
partment store owned and operated by the appellant, 
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Tlie Goldenberg Company, a corporation, hereinafter 
referred.to as the defendant, as a consequence of 
which personal injuries are chiimed to have been sus¬ 
tained by Gertrude Schicht, a minor, and her mother, 
Anna Schicht. Four suits were filed, one bv the said 
(xertrude Schicht (by next friend) for her injuries (R. 
2). one by her farther, Alfred Schicht, (R. 17) to re¬ 
cover for medical ex])('nses and loss of services, one 
by tlu* said Anna Schicht (H. 10) for her injuries, and 
one by Alfred S('hicht. her husb-and, to recover for 
expenses ,and loss of society and services (R. 24). 

The declared ions in each of these cases, with the ex- 
ccqition of the chiims of injui'ies a.nd damage, were the 
same in each case, and the four cases were tried 
toicether, iresultinir in verdicts as follows: 


Gertrude Schicht. 

Alfred Schicht, as father, 
Anna Schicht. 

Alfred Schiciit, as husban 1. 


$4,000 (R. 9) 
$1,500 (R.24) 
$ 500 (R. 16) 
$ 500 (R.31) 


Fach declaration was in two counts. 
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In the first counts it was alleged that the defendant 
was engaged in a general department-store business 
and maintained a certain elevator for the convenience 
of its customers, a.nd that the defendant negligently ^ 

and carelesslv suffered and uermitted said elevator to 
be in an unsafe and improper condition, the shackle 
and shackle-bolt to be out of order, the cable or cables 
to become and be in an unsafe condition, the cable to 

become crvstallized within the shackle and shackle- 

* 

bolt, and the elevator safetv and elevator governor ^ 

to become and be in an unsafe and improper condi- 
tion, and that its agents, servants and employees were 
without cpmpetent skill, ability and knowledge, and 


A 
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I 

that they carelessly and negligently, controlled, oper¬ 
ated and managed the elevator in which hej infant 
plaintiff and her mother were riding; and that as a 
consequence thereof the elevator fell and was ]j)ermit- 
ted to fall and be precipitated with groat forbe and 
violence from the second floor of the building to a 
point at or near the basement floor, causing pqrsonal 
injuries to the infant ])laintirf and her mother. (R. 2, 
10, 17, 24). 

I 

In the second counts it was alleged that the de¬ 
fendant had violated that })ortion of Rule 124a pf the 
Elevator Regulations of the District of Columbia 
which provided that safeties shall be capable of stop¬ 
ping and sustaining the car with the rated load, i^nd 
also that portion of Rule 124d of said Elevator Regu¬ 
lations which ])rovided that safeties of the instaiitane- 
ous type shall have an inertia factor sufficient to trip 
the safetv immediatelv and iiide])endentlv of the lover- 
speed action of the governor sliould the hoisting babies 
part (R. 4, 12, 19, 26). 

The defendant filed three ]deas in each case, b^ the 
lirsl of which it denied all allegations of negligence, 
by the second of which it averred that it had in ajl re¬ 
spects complied with the Elevator Regulations so far 
as applicable, and in the third of wliich it alleged that 
the elevator was caused to fall as the i-esult of a condi¬ 
tion existing in the mechanism and appliances thereof 
which took place and existed without the prior knjowl- 
edge of the defendant, that ins])ections did not land 
would not have disclosed such condition prior toj the 
occurrence of the accident, and that the elevator jwas 
properly built, inspected and maintained, and was 
operated with due care (R. 6, 14, 22, 29). { 
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Snbso(]uently, by order of Court, the defendant filed 
bills of particulars as to its third pleas, in which it 
alleired that the ])articular condition which existed in 
the mechanism and appliances was the crystallization 
of one or more of the cables thereof, as the result of 
whicli the cable guve way (R. 8, 15, 23, 30). 

The testimony tended to show that on January 4, 
1933, at about 2:30 ]). in., the plaintiff Gertrude 
Scliicht and her mother, the plaintiff Anna Schicht, as 
customers of the (hdendant, entered the elecator on 
the fourth floor to iro down (R. 36, 40): that when they 
ii'ot to tiiC'second floor there were 23 ])ersons on the 
eleyator, tin* rated cai^acity thereof beini*: 24 ])ersons 
{R. 43). 

There was some conflict in the testimony on behalf 
of the plaintiffs as to just what ha])pened then. Ger¬ 
trude Schicht testifuHl that the o])erator started the 
eleyator and somehow it did not function, and she 
tri(‘d airain, and all of a sudden the cable broke and 
the eleyator fell to th(‘ basement and bounced right 
down to the bottom and then came back some way (R. 
37); her mother, Anna Schicht, testified that when the 

eleyator left the second floor the car started slowly 

• 

and they went down to the first floor real slowly, after 
which the car took on some speed and they went down 
to the basement and bounced u]) a little bit (R. 51). 

Hazel Keyes, the eleyator operator, testified that 
as she pulled he control leyer the eleyator started 
down and the car made a clicking noise or something, 
either oyerhead or under the car, which she knew was 
not right, so she came back to a neutral position in 
order to stop the car; that the car did not stop at 
that time but kept sliding away; she pushed down the 



emergency switch but the car kept going, wherpupon 
she ])iished a button on tlie side of the elevatpr by 
which she was supposed to call the engineer in case 
anything happened to the car (R. 45); at the tinpe she 
pushed the button the car did not seem to be goin^ very 
rapidly; the car did not go down very rapidly |right 
away, but went no faster than ordinarily and sl^e did 
not rememl)er whether it then suddenly pickeid up 
speed; the car went past the first floor before shej ])aid 
much attention to it; they kept going ])ast the first 
floor and went by the basement, when there was sud¬ 
den stop and she guessed it jumped up about a fojot or 
so; when the elevator finally came to a slop it was 
about two feet above the basement floor; the car did 
not hit the ])umpers, but balanced and then boijnced 
back (R. 43-45). On cross-examiiiation she testifiedi that 
she did not realize how Tar the car went after it stilrted 
down before she heard the noise about which shp had 
testified, but the car went some distance beforp she 
heard it sna]), and the customers did not seem td get 
excited until after the elevator had passed the first 
floor (R. 47). 

The foregoing was the only testimony in the case 
as to what occurred at the time of the accident. 

It was stipulated between counsel that the distapices 
between the various points were as follows: 

Second-floor level to first-floor level, 15 feet. i 

First-floor level to basement-floor level, 10 feet. 

Basement-floor level to bottom of shaft, 3 feet 8 
inches. j 

It further appeared from the testimony that 1 the 
elevator was electrically operated and was raised and 
lowered by means of two overhead cables; there was 


a control lover in tlie car by the operation of which 
the electriy circuit controllinii: the movements of the 
elevator was opened and closed: when the circuit was 
opened the, hoistiiii^ mechanism came to a stop and was 
held in a stationary position by an electro-mechanical 
brake, situated at the top of the elevator shaft; when 
the current was cut off, this electro-mechanical brake 
was actuated ])v s])rin<>-s which caused the brake shoes 
to grip th(^ sliaft of the drum over which the cables 
uj)on which the car was suspended were wound or 
unwound, as the car moved up or down, holding the 
drum in a stationary position and thus keeping the 
car from moving, as long as it was connected with 
the cal)Ies; when the current was applied the brake 
shoes were electricallv withdrawn from contact with 
the drum shaft and the hoisting and lowering median- 
ism was brought into operation. The electro-mechani- 
cad brake could have no etfect on the elevator in the 
event the cables were bi-oken, as its function was 
merely to prevent the drum upon which the cable was 
wound from turning, and in that wav hold the elevator 
car in its stopped position. 

On the bottom of the elevator car was a safetv de- 
vice which consisted of two so-called spear heads con¬ 
trolled by a governoi* at the to]) of the shaft. This 
governor came into o])eration when the car attained 
an abnormallv higli siieed and actuated the safetv so 
that the spear-lieads were gradually extended out from 
uinler the (r.r and embedded themselves in the guide 
rails, thus iiringing the car to a stop. This safety device 
was independent of the hoisting cables and of the 
electro-mechanical brake and would operate whenever 
the car, by reason of the breaking of the hoisting 
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cables or Tor any other reason, exceeded the speed at 
which the safety governor was set to operate (|R. 59, 
62, 82, 83). When the lioistin.e: cables break and the 
elevator descends at a s])eed in excess of that set for 
l)ropei‘ operation, the safety should start to j^o into 
o])(‘ration by extendiivs: airainst the rails upon jwhich 
the elevator runs and should start to take hold inj from 
three to six feet and brini>* the car to a stop Ruthin 
eleven feet (K. 59, 61). The evidence showed that 
the saf(‘ty beiran to take hold seven feet one inch from 
the bottom of the ])it, that is to say, the s])ear 'leads 
marked the rail at this ])oint (K. 98), and thfi car 
came to rest eii>’hteen inches above the basement jfioor, 
that is, five feet two inches above the bottom of the 
pit {ante, p. 5), showing that the elevator was brought 
to a sto]) one foot eleven inches from the point at 'which 
the safety device started to take hold. 

The function of the emergency switch inside the 
car was to o]ien the electric circuit in case something 
went wrong with the regular switch lever (R.| 62). 
This switch would have no control over the car in the 
event of the breaking of a cable, the onlv safetv dbvice 
in such cases being the so-called spear-head safety 
under the car. 

The elevator was e(iuip])ed with an additional safety 
device known as a slow-down, near the to]) anc the 
bottom of the shaft, which was normally so adjusted 
that if the elevator operator failed to cut off the cur¬ 
rent at the proper time in apjiroaching the top or the 
bottom of the shaft the slow-down would automatically 
come into operation and cut off the current (R^ 83, 
92-93). 

These slow-down switches were in no wav invdlved 



in the accident and would not be effective in the event 

cables broke. The onlv safetv device in the event of 

» * 

the breakiner of a cable was the undercar safetv de- 
vice with the so-called spear-heads, which went into 
prot)er operation at the time of this accident. 

At the bottom of the shaft were two sets of spring 
bumpers, each to])})ed by an iron cap, with a rubber 
bumper on top of that, these bumpers having a total 
height of 19 inches (II. 92). 

The hoisting cables, two in number, were 3/4 inch 
in diameter, made of steel wire, each of them contain¬ 
ing () strands, and each strand consisting of 19 wires 
(R. 03). 

The cable was attached to the cross ])ar of the car 
by means of a shackle bolt. In attacliing the cable to 
the car the lower end of eacli cable was first brought 
through the neck of the shackle bolt, and then opened 
up or fanned out; the shackle bolt was then turned 
upside down and babbitt ])oured into the neck of the 
shackle bolt, which latter was conical in shape; when 
the babbitt cooled and solidified it acted in the same 
manner that a nut or bolt would, and prevented the 
cable from sliding out through the neck of the shackle 
bolt: the shackle bolt was then bolted to the top of the 
car (R. 65, 78). 

Immediatelv after the accident it was ascertained 
that both of the hoisting cables had been broken. The 
babbitt masses or shackles were received in evidence, 
and showed that the cables had given way within the 
babbitt masses or shackles (R. 89). 

Immediatelv after the accident the defendant’s 
maintenance man and his assistant went upon the roof 
of the elevator and found that the lower ends of the 


9 


hoistin" cables were approximately six feet ab^ve the 
top of the car (R. 89), thus indicating that the tar had 
fallen about seven feet after the breaking of the cable, 
as the cable stopped unwinding upon being brolj:en (R. 
89, 114-115). " " ! 

The safety Iwgaii to take hold seven feet, oiie inch 
from the bottom of the pit, and the car came to rest 
eighteen inches above the basement floor, or five feet, 
two inches above the bottom of the pit {anie)^ p. 5), 
thus showing that the elevator had been broulght to 
a stop one foot, eleven inches from the point atj which 
the safeties started to take hold. j 

The floor of the car had not been scratcljed or 
dented, and was not injured in any respect, ndjr had 
the bumpers in the bottom of the pit been injured (R. 
92) although, if the elevator had fallen upon | them, 
they would have been permanently deformed andj prob¬ 
ably buried in the pit floor, and the bottom of tpe car 
would be crushed; the car could not have bounce^ from 
the bottom of the shaft to eighteen inches above the 
basement floor level (R. 105, 107). This wouldj have 
l:)een a distance of from three feet seven inches to five 
feet two inches, depending on the extent to which the 
bumpers would have lx?en depressed. 

The fact that the end of the cable was within [seven 
feet of the cross-beam on the top of the elevato'r car 
after the accident indicated that the car had travelled 
only 7 feet between the time the cable gave and 
the time that the car came to rest (R. 110-111). 

The safeties were of such a type that they coujld be 
brought into operation only while the car was descend¬ 
ing, and they would not take hold while the car was 
moving and bouncing upward, so that the safety tnust 
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liave caught tlie car on the way down (H. 111). When 
the car stops on the safeties it is a quicker and rougher 
sto]) than when the car is stop])ed in the ordinary 
manner and may give the person in the car the sen¬ 
sation of a bounce (R. 110). 

Tests were made of tlie safeties shortly after the 
]iapp(‘ning of tlie accident and tliey were found to be 
in perfect working order (R. 113). 


Tliere was some testimony, given on belialf of the 
])Ia!ntifrs by tiie (‘levator o])enit()r, that she had had 

some difiicnltv on tin* m.orning of the dav of the acci- 

• < • 

dent in i*eachimr the tiftli floor, and on those occasions 
had gone b.ack to tlie fourth floor and gathered up 


s])eed in order to attain the fifth-door level (R. 42-44). 


James K. Xewton. a witness t'or the plaintiff, testi- 
ii(‘d <-is an ex]iert on direct examination that these oc¬ 
currences TJUt ;in undue stress on tin* hoisting cables 
(R. ()S). His attempt to misl(‘ad the jury by this state- 


m(*nt on direct examination was 


(dearly shown on his 


cross-examination on tliis ])oint in the course of which 
he finally stated, after many attempts to evade a direct 
answer and confuse the issue, that what he meant was 


that this caused the elevator to sto]) and start several 
times more than it ordinarilv would and that these 


additional stops and starts caus(‘d additional strain 
on the cal)les and the general me(dianism of the eleva¬ 
tor: “I mean it is just like sto])])ing at throe floors 
instead of stop])ing at one flooi-. The more often you 

stoi) vour car the weaker von make vour cables. In 

« * • • 

otlier wo]-d;s. in the case of a car running two davs 
the stress on it from the starts and stops is greater 
I lain if it were run for only one day” (R. 77). There 
is no doubt about the correctness of such a statement 
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and that the more often any i)iece of machiilery is 
used the sooner it will wear out, but obviously such a 
general wearing out did not contribute to this accident 

nor was there anv evidence to show that such addi- 

* 

tional few starts and stops were the cause of, con¬ 
tributed to, the breaking of the cable. The dimculty 
in passing the floor-limit stops was not due |o any 
defect in the hoisting cables, but appeared to ha\1e been 


due to some im])ro])er adjustment of the automatic 
cut-off, designed to y)revent the car from traveling 
too fiir up in the shaft (K. 92-93). 

Tliei’o v>’as no evidence on belialf of the plaintiiTs 
of any failure of due inspection. The uncontradict(‘d 
testimonv on behalf of the defendant was that the 

• I 

elevator was inspected by inspectors of the Distifict of 
Columbia about every four months (R. 91) anjl was 
inspected by the defendant's maintenance man and his 
assistant once a week, the last inspection prior lo the 
accident having been made on the evening of thje day 
before. This inspection was exhaustive and covered 
the elevator and all of its equipment and appliances, 
and, so far as the hoisting cables were concerned! con¬ 
sisted in an examination thereof and a wiping of them 


through their entire length with a piece of waste or 
cloth, this wiping being done to clear off such dijst as 
might be on the same and also because if any tvires 
were broken they would catch on the waste or qloth; 
no broken wires were found (R. 91, 115-116). I The 
shackles which were exhibited in Court show thajt the 
breaks had occurred within the shackle, in a ^lace 
where thev could not have b(K?n seen or felt. i 



ASSIGNMENT OF ERRORS, (R. 31-33.) 


1. The Court erred in overruling: the objection of 
the defendant to the testimony of the plaintiff Ger¬ 
trude Schicht in rei?ard to injury to her nervous sys¬ 
tem, as ap];>ears by the Bill of Exceptions. 

2. The Court erred in overrulinir the objection of 

the defendant to the testimonv of the witness Keves 

• » 

in reii:ard to trouble with the (‘levator on the morn¬ 
ing of the accident, as ap])ears by the Rill of Excep¬ 
tions. 

3. The Court erred in admitting: testimonv in re- 
gard to the condition of the safety on the elevator, as 
aj)pears by the Bill of Exc(‘i)tions. 

4. The Court erred in admittinir testimonv as to 
the condition of the brake of the elevator, as appears 
})y the Bill of Exce})tions. 

The Court erred in denvinii* the motion of the 
defendant to strike out the testimonv of the witness 

ft 

Newton as to the descri]Mion of the elevator and the 
('ondition of the elevator, as appears by the Bill of 
Exceptions. 

(i. The Court erred in admitting testimony as to 
Rule 11, Section A, of the Elevator Regulations of the 
District ofi Columbia, as apt^ears by the Bill of Ex¬ 
ceptions. 

7. The Court erred in excluding: testimonv as to 
defective work done bv he witness Newton on an ele- 

ft 

vator in the Park Lane Apartment house, as appears 
by the Bill of Exceptions. 
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8. The Court erred in refusing to permit counsel 
for the defendant to ask the witness Herritv whether 
the twist in the sockets and wire in the elevat^^r on 
which the accident occurred was different from the 
twist in other elevators of similar type in the District 

of Columbia, as appears by the Bill of Exceptiohs. 

i 

9. The Court erred in denying the defendant Is mo¬ 
tion for a directed verdict on the first count of each 
declaration, as appears by the Bill of Exceptions. 

10. The Court erred in denying the defencjant’s 
motion for a directed verdict on the second coi^nt of 
each declaration, as appears by the Bill of P]xcep|tions. 

11. The Court erred in denying the defencjant’s 
First Prayer for Instructions, as appears by tht Bill 
of Exceptions. 

12. The Court erred in denying the defendant’s 
Second Prayer for Instructions, as a]>pears b;r the 
Bill of Exceptions. 

13. The (k)urt erred in denying the defendant’s 
Seventh Prayer for Instructions, as appears b^ the 
Bill of Exceptions. 

14. The Court erred in denving the defendant’s 
Eighth Prayer for Instructions, as ai)p(‘ars by the Bill 
of Exceptions. 

15. The Court erred in giainting the plaintiff’s 
First Prayer for Instructions, as api)ears by the Bill 
of Exceptions. 

16. The Court erred in granting the plaintiff’s 

Fifth Prayer for Instructions, as appears by the Bill 
of Exceptions. 1 


ARGUMENT AND AUTHORITIES. 


Error in Admitting Evidence as to Injuries to 

Nervous Syste.m of Plaintiff Gertrude Schicht. 

{Assignment of Error 1.) 

Fn the course of the testimony of the plaintiff Ger- 
tnule Sclncht, slie was permitted to testify, over the 
objection and exception of tlie defendant, that she was 
never nervous before the accident, but was very nerv¬ 
ous thereafter (R. 40). 

It is snbrnitted that the admission of this testimony 
was error, under tlie rulini^s of tliis court in— 

ir. (f* Ct. R. R. Co. V. DasJiiell, 7 Ap]). D. C. 507. 

Prrrg v. Capital Traction Co., 50 App. D. C. 42. 

Error in Admitting Tiistimony as to the Condition 
OF THE Brake of the Elevator. 

{AssigiDnoit of Error 4.) 

Over tlie objection and exception of the defendant, 
the witness Newton was permitted to testify, in re- 
sjionse to a liypothetical (piestion, as an expert, that 
in his oyiinion the brake of the elevator was not ot>er- 
atinic properly. Tliere was no alleiration in either 
count of any of the declarations that the brake was 
defective or not workiipir jiroperly, and it is therefore 
submitted that this testimony was improperly admit¬ 
ted. 

The injection into the case of an issue about the 
brake tended to confuse the jury, particularly in view 
of the fact that the effect thereof was to indicate that 
the function of the brak(‘ was to sto]) the car in the 
event of the breakiiiir of the cable, whereas, as here- 
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inbefore pointed out, the brake could not have had any 

effect in stopping the car after the cables had parted. 

1 

Error in Submitting Case to Jury. ! 

{Assifjnments of Error 9, 10.) j 

At the conclusion of the testimony, the defehdant 

* 1 

moved for a directed verdict as to each count ofj each 
declaration. These motions were denied and ejxcep- 
tions were duly noted (R. 121-122). 

It is respectfully submitted that there was n6 evi¬ 
dence of negligence under either count of any <^f the 
declarations. I 

I 

In each count the plaintiffs alleged specific j acts 
of negligence so that the doctrine res ipsa loqi^itur, 
even if otherwise applicable, would have had no place 
in the case. 

Jaquette v. Capital Traction Co., 34 App. D. C. 

41, 44. 

Sullivan v. Capital Traction Co., 34 App. D. C. 

358, 371. I 

Pistorio v. II\ R. S E. Co., 46 App. D. C. 478, 

485. 

Moore v. Clagett, 48 App. D. C. 415. 

Khig V. Davis, 54 App. D. C. 239. 

The ])laintiffs were therefore not entitled to ^lave 
the cases submitted to the jury unless, in addition to 
proving the occurrence of the accident, they also ad¬ 
duced testimony tending to show that the accident re- 
suited from negligence on the part of the defendant. 
There is, of course, no question that the hoisting cables 
broke and that as a consequence thereof the elevator 
car fell, but we respectfully submit that there i^ no 
evidence whatever that the breaking of the cable iwas 

I 
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the result of negligence on the part of the defendant. 

The evidence relied upon by the plaintiffs as tend¬ 
ing to show that the condition of the cable conld have 
been discovered is, we submit, so unsubstantial as not 
to be entitled to any consideration by the jury what¬ 
ever. This testimonv was given bv the witness New- 
ton who testified that if one or more of the wires of 
a cable were broken at a point outside of the shackle 
and shackle bolt, such break could be detected by an 
ins])e('tion (R. 68, 72). 

The uncontradicted testimonv of the witnesses Clute 

« 

and Master wa.s that when they ins])ected the cables 
on the night before the accident there were no broken 
wires outside of the shackle and shackle bolt (K. 91, 
11 ")). 

There was no testimony on l)ehalf of defendant that 
the break had occurred outside of the shackle and 
shackle bolt, but. on the contrary, it was perfectly ob¬ 
vious from the shackles produc*ed in Court that the 
break had in fact occurred within the shackle and, 
conse(pu*ntly, within the shackle bolt. The testimon}* 
of tlie witness Newton, therefore, was based upon a 
]iy])othesis whicli was not established in the case, but 

the reverse of which in fact was clearlv established. 

* 

The witness Newton also testified that from the fact 
that the elevator fell he would assume that the brake 
was not working (R. 70). Aside from the fact that no 
allegation was made in any de<*laration that the brake 
was defective, we submit that the question of the brake 
is entirely immaterial, because the brake operated on 
the cable, and after the cable had parted the brake 
could have had no effect in controlling the car or 
holding it- in its place. 
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There was therefore a total failure of proo^ to sub¬ 
stantiate the first counts of the declarations, j 

In tlie second counts the plaintiffs alleged i:hat the 
safety was not capable of stopping and sustaiijiing the 
car with tlie rated load, and also alleged nonjcompli- 
ance with a certain elevator regulation applicjable to 
safeties of the instantaneous type. The last-named 
regulation may be ignored, because it related to safe¬ 
ties of a type other than those required or used on this 
particular elevator, and conseciuently the second 
counts of the declarations can be sustained, it at all, 
onlv bv evidence tending to show that the safety was 
not capable of stopping and sustaining the car with 
the rated load. ! 

I 

We respectfully submit that it conclusively appears 
from the testimony that what happened in this case 
was that the cable broke and the elevator was caught 
on the safeties, as it should have been, withii^ about 
five feet thereafter (K. 60, 61), and brought to a stop 
within about two feet after that, bringing the c^ir to a 
stop within seven feet of the place at which jit was 
when the cable bi'oke. This was within the distance 
within which it should have stopped under the circum¬ 
stances (R. 89, 114, 60). This stop was more abrupt 
than a normal stop would be, which is to be expected 
and is desirable, because when a car is no longer sus¬ 
pended by its hoisting cables the prime essential is 
that it be brought to a stop. 

The safeties could not go into operation until the 
car attained a speed greater than that at whi(ih the 
safety governor was set to take effect and then| there 
is necessarily a further interval from the tinte the 
safeties begin to operate until the car is brought to a 


complete stop so that the stop is bolstered or cushioned 
as much as possible under the circumstances. 

It is true that there was some testimony that the 

car bounced. Such testimonv was so whollv incredible 

« ^ 

as not to be entitled to consideration by the jury. As 
to the testimony of the female plaintilTs and the ele¬ 
vator opei'ator, it may be said that a person in a 
descendinir elevator would not be able to distinguish 
between a bounce and an abru|>t stop. Furthermore, 
if it be believed that the car fell to the bottom of the 
shaft and bounced back, a bounce of more than hve 
feet must be assumed, that being the distance from the 
bottom of the pit to the point at which the car linally 
came to rest. Such a bounce could result only from 
a drop from such a height that tlie bottom of the car 
would liave been shattered and tlie spring bumpers at 
the bottom ]/robably deformed and perhaps driven into 
the floor of the j/it, (K. 104, 105), whereas tlie testi¬ 
monv showed no deformitv or marks of anv kind 
either on 'the buin])ers or on the bottoiu of the car 
and showd'd no damage to the car whatsoever (R. 
92). Where testimony is obviously absurd or impos¬ 
sible it is inot entitled to consideration by the jury. 

Poinsi/lrania R. Co. v. Chamberlain, 28S U. S. 

333,^ 342. 

Wolf V. Cifij R. Co.. 50 Or. 04. 

While perhaps it will be argued on behalf of the 
appellees that the s])rings at the bottom of the shaft 
might have caused such a bounce, we respectfully di¬ 
rect the attention of the Court to the uncontradicted 
testimony of the witness Smith that these bumpers 
could not have had that etlect (R. 105, 106); and the 
testimony of the elevator operator, a witness for the 
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I_ 

plaintiff, that the car did not hit the bumpers (R. 45). 

It thus appears that the accident was cause(^ by the 
breaking of the cable, and that such injuries j as the 
female plaintiffs sustained were due to the stopping 
of the car consequent upon the operation of tlje safe¬ 
ties, that the plaintiffs are not entitled to i*ecover 
unless they can show that the breaking of the cables 
was due to negligence on the ])a]'t oT the defendant, 
and that there was a total failure of evidence jto sus¬ 
tain any such a contention. 

The case was submitted to the jury on both counts 
of the declaration, and if there was a failure of proof 
as to either count, the verdict and judgment, being 
oitire, must necessarily ])e set aside. | 

When a jury is wrongfully ])ermitted, over the ob- 
jection of the o])posing party, to take into considera¬ 
tion, in reaching a verdict, counts of a declaration 
which have not been sustained by any evidence, and 
where it is impossible from the record to secii upon 
which of the counts of the declaration the verdi[;*t was 
based, the judgment cannot be sustained. i 

Wihnvnfjiou Star Mhiivf/ Co. v. Fulton, 205 
U. S. (iO, 77-79. 

Erie R. Co. v. Gnr,li(‘r, 255 Fed. 814, 817. 

Chicano, St. P., M. d' 0. By. Co. v. KroloF, 217 
Fed. 525, 528. 

Fkkou in Refusing to Instijuct the Jury aS|TO 
Absence of Fvidence of Discoverable Defect 

IN Fables. 

{Ass}ynwent of Error 13.) 

The defendant requested the Court to instriK^t the 
jury that there was no evidence in the case upon which 
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they would be justified in finding that prior to the acci¬ 
dent there was a break or other defect in the cables 
which could have been discovered by an inspection 
thereof (DefendantV Prayer Xo. 7, P. 123). This 
request was denied and exception noted. 

In the light of the evidence produced, from which 
it conclusively appeared that the break was within the 
shackle andi shackle bolt and could not have been dis¬ 
covered and the further fact that the uncontradicted 
testimonv of the witnesses Piute and Easter was that 
when they made their inspection the night before the 
accident tliey discovered no breaks in the wire (R. 91, 
115), we submit that the defendant was entitled to 
have the jury instructed as so prayed. 

Error in Rkfusing to Instrx’ct Jury .\s to Absence 
OF Evidence that Elevator Fell to Bottom of Pit. 

{Assifj)U)ienf of PJrrors 14.) 

The defendant requested the Court to instruct the 
jury that there was no evidence which justified them 
in believing or finding that the elevator fell to the 
bottom of the pit, instead of being stopped in its de¬ 
scent bv the safeties (Defendant’s Praver Xo. 8, R. 
124). This request was denied and exception noted. 

We respectfully submit that this prayer likewise 
was amply justified by the state of the evidence and 
that it should have been granted. 

Error in Charging that Viol.\tion of Municipal 
Regulation AVas Xegligence. 

{Assifjnment of Errors 16.) 

By the plaintiffs’ fifth prayer for instructions (R. 
126), the jury were instructed, over the objection and 
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exception of the defendant, that if they found |from a 
preponderance of the evidence that the defendant vio¬ 
lated the municipal regulation requiring the ejevator 
to be equipped \vith safeties capable of stopping the 
elevator with a rated load, and that such violation 
of the regulations was the ])roximate cause of the 
accident, then the defendant was guilty of neglfgence. 

There was no evidence whatever that the safejties on 
the elevator were not capable of stopping the eleva¬ 
tor with a rated load, and, in fact, the evidence con¬ 
clusively showed that the safeties had so stopped the 
elevator. 

It is reversible error to give the jury an instruc¬ 
tion not based on evidence. 

Moore d; Hill v. Breuynnger, 34 App. D. C. 86, 
89. 

I 

Washington R. Co. v. Downey, 40 App. D. C. 
147, 17)5. 

SUMMARY 

In summing up the entire case as it was presented 
before the trial Court and jury, we have an elevator 
dropping caused by the breaking of cables. Theije was 
not a scintilla of evidence that a reasonable inspec¬ 
tion of the elevator machinery prior to the ac(iident 
would have put the defendant on notice of the need 
for any repairs or changes therein. I 

The plaintiff produced the expert witness Newton, 
who had not inspected the particular elevatorj and 
who was unable to testify definitely with regard 
thereto. Tn fact, he stated that, even though h(‘ had 
been in the department store, he did not go to the base¬ 
ment to see the bumpers; that he did not examine the 
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drum that the cables went over, and that he did not 
even ride on the car involved (R. 73-74). 

rn<jnesti()nably, this witness coni'nsed the jnry when 
rei'erriiiir to the fact that tlie elevator machinery was 
ecininiXKl with an electro-mechanical brake which is 
used normally in the starting: and stopping of the 
elevator, attempting to give the impression that this 
brake should have stop})ed th(‘ elevator when the cables 
l)roke, contrary to the facts. 


The direct att(‘m])t on the ))art ot' this ex])ert witness 
to mislead the jury ean best be illustrated by his 
statement that greater stress would be ])ut on the 
cabl(‘s of the elevator by reason of the dilhculty had 
on the day of the accident in attempting to run the 
(•levator to tiie top floor when the limit stoips were not 
o})erating ])roperly. endeavoring to give the jury the 
ini])ression that this was the cause for the breaking 
of tile cables, when, on cross-examination, he was 
forced to admit that what he meant was that it had no 
direct bearing on the breaking of the cables but that, 
because the elevatoi’ was oblig(‘d to sto]) and start 
more often, it had a general wearing effect (K. 77). 
Obviouslv tli(‘ wearing effect of a few additional stons 
and starts would be negligible, consid(u*ing the large 
number of stops and starts in tlie normal course of 
tlie o|)eration of a de])artment-store elevator. 


It was clainu'd in the declarations that the defendant 


negligently permitted the elevators to become crystal¬ 
lized ?(•///;/;/ ihc shackle and shackle holt. On the part 
of the defendant the witnesses Olute and Raster, the 
enginei^r and his assistant employed by the defendant, 
testified that weekly and on the night before tlie ac¬ 
cident a very tliorough inspection of the elevator was 


made; that the wires making up the cable wer(^ care¬ 
fully wiped otf with waste, which was done to wipe off 
dust accumulations and to determine whether there 
were any broken strands; and that there were no 
broken strands. This ins])ection included the full 
length of the cable to the shackle bolts and ijell or 
basket. There was nothing observed during tl^is in¬ 
spection indicating anything wrong with the elevator 
or any of its mechanical or otlier equipment. The ^nt- 
ness Xewton stated that where a break occurs Jn the 
cable, it occurs at the neck of the shackle or be^l and 
that in his 22 years of experience he had never I^nown 
of a break occurring within the babbitt (R| 78). 
Furthermore, he stated that when you seal the sijirface 

witli babbitt there is no chance of crvstallizatibn or 

* 

fatigue failure inside of the lead or babbitt, as it hap- 
])ens just outside at the rim of the bell or basket as a 
rule (R. 72). This v/as directly contrary to the claims 
made in the declarations that the cable was cryst^lized 
within the shackle and shackle bolt (R. 3, 11, ISl 25). 
Tlie babbitted portions of the cable wherein the preak 
occurred v/ere produced in Court (Defendants Exhi¬ 
bits 2 and 3) and it ap])eared therefrom that the bi^eaks 
occurred inside of the shackle and basket or bell (the 
names being interchanged by the various witnesses), 
as alleged in the declarations. ! 


The witness P^'inch stated that he had lieard 'of a 
cable breaking inside of a babbitt pouring inside of 
the basket, bell or shackle; that it does not occur very 
frequently; that he could not recall off-hand ha|ving 
seen such a thing happen in recent years; that he had 
lieard of it happening about ten or twelve yearsj ago 
in the Interstate Commerce Building at 18th anc^ the 
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Avenue (K. 81). This same witness, an elevator con¬ 
structor tor ap])roximately 27 years and one of the 
men who had installed the elevator involved in this 
accident, also stated tliat no ins])ection would indicate 
that a cable was breakin.e: inside of the babbitt (R. 
82). Til is statement was confirmed by Roi^or D. 
Sm.ith, an inspector of elevators in the employ of the 
District of Columbia, who stated that while the cable 
is hooked u]) to the iron rod, an ins])ection would not 

show this condition and there is not anv wav that von 

• • • 

could determine that the wires of the cable were iroiiys^ 
to break inside the lead, and that there is nothiiyc: that 
could lie done in a field inspection or visual inspection 
to determine that there was anythin<»: wroni>* there (R. 
103). As above stated, the inspection on the ni^ht 
previous to the accident had not disclosed any broken 
wires at the mouth of the shackle. Klmer E. Owens, 
employed by the District of (^olumbia as an elevator 
ins])ector, stated, after examining: the Defendant’s 
Exhibit 1, that when the shackle is in tlie thimble, as 
it was in this case, there is no way in which an inspec¬ 
tion would show anythiiiir wroni>* inside the babbitt: 
that there is no wav of learning: about it other than to 
take it out and cut it olY; that, in his opinion, what 
occurred in this case was crystalization: that he had 
never seen,a cable in any other elevator except in this 
case where’ a cable broke otT or crystalized inside the 
lead (babbitt) (R. 85). 

Regarding the operation of the safety device, re¬ 
ferred to herein as the spear-he:ul safety, Edgar R. 
Rhea, a wiitness for the plaintiffs, stated that the 
safety should have acted within three feet; that, when 
the safety is first applied against the rail, the elevator 
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I 

should come to a stop within three feet; that l|hat is 
regulation (R. 59). He also stated that thi^ does 
not mean that you only go three feet before it stops, 
but that it stops three feet from the time the safety 
goes against the guide rail, and an elevator should 
stop an^^where from six to eleven feet from th <3 time 
it is cut loose or the ca])le ])reaks (K. 60). In t}iis in¬ 
stance we have the undisputed testimony of Clu|e and 
Raster that, after the elevator stop])ed on its sajfeties, 
the elevator cables could be reached by Clute frcjm the 
to]) of the elevator car and that they were apbroxi- 
mately seven feet above where they had been shiickled 
at the top of the car (R. 89, 114). This concurs fully 
with the sto}) testified to by Hr. Rhea to be regibation, 
his statement being that tlie stop should be made with¬ 
in six to eleven feet (R. 60). 


As to the distance the car went after the safety de¬ 
vice came in contact with the guide rail, the witness 
(.'lute stated that when he first examined the guide rail 
there was a miirk on it that began seven feet one inch 
from the bottom of the pit (R. 98). The witness 
Oswald stated that when he arrived at the scene of the 
accident the elevator was resting on the sa|feties 
eighteen inches above the level of the basemei|t (R. 
112 ). 

I 

It was agreed between counsel that the distance from 
the level of the basement to the bottom of the pit 
was three feet eight inches. Therefore, the car,[when 
Oswald arrived and found it on its safeties, was five 
feet two inches from the pit level. Deducting said five 
feet two inches from the initial marks on the guide 
rail observed by Clute seven feet one inch above the 
level of the pit, indicates that the elevator w^nt a 
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distance o'i one loot eleven indies from the time the 
safeties first be^an to operate until the car came to 
a complete stop on the safeties. Mr. Khea stated that 
the elevator should stop if the ecpiipinent was in 
])roper working order, within three feet after the 
safeties commence to operate (H. 60-61). Obviously 
this indicated that the safety device was in working 
condition and operated pro])erly. 


As to th(‘ distance the elevatoi* traveled after the 

cable hvok(\ it was dehnitelv stated that when the 

• 

elevator approached the first floor tlie operator, Hazel 
Keyes, called by the ])]aintiff, brought her control to a 
neutral ])osition to sto]) the car lint tliat it did not stop 
Init continued sliding. She stated that she did not 
realize how far it went after leaving the second floor 
before she heard a click: that it went some distance 
befon* she heard it sna]): that th(‘ (-ar did not go do\\ni 
ra])idly right away; that it seemed to go down slowly 
and no faster than ordinarily; that she did not remem¬ 


ber whether or not it then suddenly ])icked u]) speed; 
that when she pressed a button calling for the engi¬ 
neer, the elevator did not seem to be going ra]>idly; 
that the passengers did not seem to get excited until 
aft(‘r it ]>assed the first floor (K. 47). This latter 
statement of itself would indicate that the elevator 


was not traveling at an unusual rate of speed at that 
time, it must be observed that until the elevator at¬ 


tained a speed in excess of that i)ermitted by the 
governor of the so-called spear-head safety device the 
latter would not go into operation, and this a])parently 
did not occur until after the car had about reached 


the level of the first floor. The distance from the first 
floor to the floor of the elevator pit is thirteen feet 


eight inches. The safeties apparently started Ijo apply 
seven feet one inch above the level of the pit jfloor so 
that, from this calculation, it would appear that the 
elev’ator went a distance of six or seven feet before 
the safeties started to work, during which space un¬ 
questionably the speed increased, sufficiently to cause 
them to go into operation. This is verified by rhe fact 
that the broken cables were approximately se\ten feet 
from the top ])ortion of the car, to which thejy were 
attached, just following the accident. 

As to the electro-mechanical brake, in rej^ard to 
wliich Xewton gave a great deal of testimony oker ob¬ 
jection and exception, may we respectfully refer again 


to the testimony of Edgar ^\. Rhea, a witnesij called 
by the plaintiff, in which he stated that the I safety 
spear-head device is independant of whether tl[e elec- 
ti*o-mechanical brake is working or whether thej cables 
are cut or whether the whole to]) falls out; tiiat by 
i*eason of the speed of the car going down it setL these 
safeties and they spring out and then they apply so 
the car cannot go down any further (R. 62)j The 
electro-t)ieclianical hralxc is only for the purjipse of 
the normal operation of an,elevator and has no other 
use ivhatever. The purpose of the electro-mechanical 
hraJ:e 2 i'as not to stop the elevator in the event the 
cable broke or an unusual accident of that type took 
place. Mr. Rhea further stated that the minute the 
cable is broken the only thing that can stop tlie car 
is the automatic safety, by which is meant the spread 
of the things underneath the car, the so-called spear¬ 
head safety device (R. 63). 

As to the alleged bouncing of the elevator. Finch 
stated that when the so-called spear-head safeljy de- 
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vice goes into operation it jams onto the rails on both 
sides of the elevator with an increasinir pressure, and 

that when thev once start to take hold the elevator 

* 

cannot bounce; that the elevator locks itself to the rail 

and comes to a standstill: that it is not alwavs oasv 

• » 

to unlock it and you have to use a wrench for the pur-' 
pose, and that he had never heard of a car on a safety 
bouncini;’ (R. 82). Roi»:er I). Smith, an inspector of 
elevators in the em])loy of the District of Columbia, 
in res])onse to a hypothetical (|uestion as to whether 
or not the elevator had g'one beyond the point at which 
it luid st()j)i)ed on the safeties and bounced back, 
answered that the elevator st()])ped at the ])lace where 
tlH‘ safeties locked around the rails and there was no 


bounce: that the safeties are friction devices. He 


furthermore stated that if the car luid icone to the 
bottom of the ])it and bounced back the car would 
probably hpve been demolished (R. 105). Mr. Smith 
further stated that when tlie cai* came to a stop on the 
safeties it was a violent decelei*ation due to the ap])li- 
cation of the safeties and that the stop was more vio¬ 
lent than it would be under ordinary conditions, be¬ 
cause the car is brought to a rest much quicker than 
it would be under normal operation: that this shows 
the safety has gri])T)e(l: that you get a higher retard¬ 
ing force on the car than what is given bv the brake 
action (R. il09). He further stated that if the car 


stops in one foot eleven inches you get a rough stop. 
It is more or less analogous to the stop you get in 
the normal I operation of your automobile with a foot 


pedal and tlien all of a sudden you jam on the emer- 
gencv brake: that the human bodv reacts far more 
sensitivelv to vertical motion than it does to horizon- 
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tal; that there some vibration to an elevatcjr when 
it is stopped in that fashion; and that such j a stop 
would "“ive someone riding in the car the imj:^ression 
it might have bounced (R. 112). | 

In all earnestness we contend that there |vas no 
showing of negligence on the part of the defendant. 
We agree that an elevator is a somewhat hazardous 
piece of machinerv and that a high degree of care 
is required on the part of those maintaining sijich a])- 
])liances. The Goldenberg Company amply sustained 
its burden in tliis regard by its showing of a regular, 
complete and careful inspection thereof; it ;|ust so 
happens in this case that the regular inspecticin took 
place on the night previous to the accident. In addi¬ 
tion to the inspections by the defendant, the Govern¬ 
ment of the District of Columbia, through its regular 
department for the purpose, made independent tnspec- 
tions of the same and in none of the inspections J^hortly 
prior to the accident were there any complaintls wdth 
regard to the shackle bolts or the cables, and in fact 
there were no recommendations for any corrections to 
l)e made, the failure to make which might have peen a 
contributing cause of this accident. | 

It is, of course, true that the elevator fell and that 

the plaintiffs were not in control of the same, but to 

sav that the defendant was liable bv reason of that 

circumstance alone, is tantamount to saying th[it the 

defendant is an insurer of those riding on the ieleva- 

^ I 

tor, which is not the law\ It was shown nu¬ 
merous witnesses that, since the break was jvithin 
the bell, basket or shackle, and inside of the babbitt 
or lead, this could not have been determined py an 
inspection, and, consequently, we respectfully s^ibmit 
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that there was nothin^ that the defendant conld have 
done which would have advised it of the condition 
cansinij: this accident or which would have prevented 
this more or less unprecedented happeninii*. The car 
was })rovided with a modern safety device which, in 
accordance with all of the evidence, ])erfonned in the 
manner in \Vhich it was expected to o])erate. The 
])]aintiffs in this case did not rely on the doctrine of 
rrs ipsa loquitur but chose to found their claim on 
aile,n*adons of s])ecfic ne.trliirence, which burden they 
did not sustain. In fact in no place in the testimony 
is there even a scintilla of (‘vidence indicatimr anv 
n(‘Lrliir^mce on the ]nirt of the defendant, and, there¬ 
fore verdicts for the defendant should have been 
directed. 


In addition to this failure to ])rovc s])ecific nesrli- 
i^ence we most ues])ectfully uruo the various errors 
whicli were co»ninitted in the trial of the case as set 
forth herein. 


CONCLUSION. 

In conclusion it is respectfully submitted that the 
judaxnents of the Court below should be reversed. 

Respectfully submitted, 

MORRIS SIMON 
LAWREXCT^ KOEXIGSBERGER 
EUGENE YOUNG 
WILLIA:^ H. COLLINS. 

Afforueys for Appellants. 
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_ j 

No. 6485. 1 

i 

GOLDENBERG COMPANY, INC., APPEiLlANT, 

vs. 

GERTRUDE SCHICHT, AN INFANT, ^:c., 

_ ! 

No. 6486. I 

_ j 

GOLDENBERG COMPANY, INC., APPEILLANT, 

vs. 

ANNA SCHICHT, 

No. 6487. 

GOLDENBERG COMPANY, INC., APPELLANT, 

vs. I 

ALFRED SCHICHT, 

No. 6488. 

GOLDENBERG COMPANY, INC., APPELLANT, 

vs. j 

ALFRED SCHICHT. 1 

BRIEF ON BEHALF OF APPELLEES. 

CASE STATED. 

On January 4, 1933, Gertrude Schicht, an infant, and 
her mother, Anna Francisco Schicht, appellees,| while 
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doing some shopping at Goldenberg Company, Inc., a 
department store in Washington, D. C., entered a 
passenger elevator on the fourth floor. The elevator 
fell from the second floor to the basement, a distance of 
28 feet 8 inches. 

Gertrude Schicht was seriously injured and her mother 
less seriously injured. 

Four declarations were filed by the appellees, resulting 
in verdicts in each suit. Appeal was taken on behalf 
of the appellant. 


THE PLEADINGS. 

The first count of each declaration charged defendant 
with the duty of having 

. . its said elevator, elevator appliances, 

elevator safeties, elevator equipment and elevator 
appurtenances in a reasonably safe condition and 
in charge of a person of reasonably competent 
skill and care and to operate the same with 
prudence, care and skill, . . (R. 2, 3, 

11, 17, 18, 25). 

It was then averred in said count that in violation of 
this duty the defendant corporation 

“. ,. . negligently and carelessly suffered 

and permitted its said elevator to be in an unsafe 
and improper condition and then and there 
negligently and carelessly suffered and permitted 
the shackle and shackle-bolt to be out of due and 
proper order and condition and negligently and 
carelessly permitted the cable and cables to be¬ 
come and be in an unsafe condition, and negli¬ 
gently and carelessly permitted and allowed the 
cable to become crvstallized within the shackle 
and shackle-bolt and negligently and carelessly 
allowed and permitted the elevator safety and 
elevator governor to become and be in an unsafe 
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and improper condition and the said coriporation, 
its agents, servants and employees were jthen and 
there without competent skill, ability apd knowl¬ 
edge, and said defendant corporation, itis agents, 
servants and employees then and there carelessly 
and negligently controlled, operated and managed 
the said elevator in which the infant plaintiff was 
riding as aforesaid. . . (R. 3, llj 18, 25) 

I 

In the second count of each of said declarations, it was 
averred that on this occasion 

. . it then and there became and was the 

duty of the said defendant corporation in the 
operation and maintenance of its said {elevator 
and the elevator which plaintiffs were [using as 
aforesaid to comply with any and all Djstrict of 
Columbia Regulations and Codes then apd there 
in force and effect in the proper maintenance and 
operation of its said elevator, . . (R. 4, 

12, 20, 27). 

The second counts then set forth with particularity 
Rule 124-a of the District of Columbia Elevatpr Regu- 
lations which provides as follows: | 

“Rule 124. Car Safeties and Speed Governors. 

“a. Passenger elevators suspended by cables 
shall be provided with a car safety device a ttached 
to the car frame below the car inclosure. 

“Where duplex safeties are used, one of such 
devices shall be located below the car ijiclosure 
and the other in the crosshead of the car, both 
being attached to the car frame and operated by 
the same speed governor. ! 

“Safeties shall be capable of stopping and sus¬ 
taining the car with the rated load. The applica¬ 
tion of the safety shall not cause the car pllatform 
to become out of level in excess of § inch ter foot 
measured in any direction. 1 
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“The car safety shall be so constructed that if 
applied it can not decrease its retarding force until 
the car has stopped. When the car safety is 
applied, no decrease in the tension of the governor 
cable or motion of the car or counterweight in 
descending shall release the car safety. Car 
safetieSi shall be operated bv speed governors.” 
(R. 4, 5, 13,20,27,28). 

To each of the said declarations hereinabove explained^ 
defendant filed three pleas, all of the same tenor. The 
first plea to each declaration generally denied the acts of 
negligence set forth in the first count of each declaration. 
The second plea, filed to the second count of each of the 
declarations, denied that Rule T24-a of the Elevator 
Regulations has been disregarded or not complied with, 
and averred “that said elevator was equipped with a 
safety capable of stopping and sustaining the car with 
the rated load.” (R. 6, 7, 14, 15, 22, 23, 29, 30). 

The third plea, in the nature of an’affirmative defense, 
went to both counts of each declaration and alleged the 
following: 

“. . . that said elevator was caused to fall 

as the result of a condition existing in the mechan¬ 
ism and appliances thereof which took place and 
existed without the prior knowledge of the said 
defendant: that an inspection did not and would 
not have disclosed such condition prior to the 
occurrence of said accident, and that said elevator 
was properly built, inspected and maintained, and 
was operated with due care.” (R. 7, 15, 23, 30). 

After proper motion and by order of Court, the de¬ 
fendants were required to file a bill of particulars as to 
the third count, which said bill of particulars contained 
the following: 

“In accordance with the order of Court herein 
passed on the 23rd day of February, 1934, the 


defendant files this, its Bill of Particulars, as to 
its Third Plea herein filed. 

^T. The particular condition which existed in 
the mechanism and appliances of said elevator 
was a crystallization of one or more of the cables 
thereof. 

‘‘2. The particular result of said condition was 
that said cable gave way. 

‘‘3. The particular condition existing in the 
mechanism and appliances which an inspection 
would not disclose is that referred to in Paragraph 
1 hereof.” (R. 8, 15, 16, 23, 30). 

THE EVIDENCE. 

(The Occurrerxce.) j 

The evidence tended to show that the plaintiff and 
her mother went to Goldenberg Company’s store at 
around twelve o’clock. 

‘'We looked around and picked up things here 
and there; we were on the second floor and then 
walked up on the other floors and tpok the 
elevator from the fourth floor down, . . .” 

(R. 36). 

“When we got to the second flocr there 
were between fifteen and twenty other p(jople on 
the elevator with me and mv mother: the elevator 
conductor unloaded son'iC people on the second 
floor; then, after she unloaded these peojple, she 
started the elevator, and somehow it pid not 
function, and she tried again, and ail of a sudden 
the cable just broke and the elevator fell; I do 
not know the exact number of feet it fell^ but it 
fell down to the basement.” (R. 37). 

“I should say the second floor was around thirty 
feet from the ground. The elevator fell fijom the 
second floor down to the basement; when |t came 
to the basement it bounced right down 1 to the 
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bottom and then it came back some way; when 
it bounced in the wav I have described I was 
knocked off mv feet, bv which I mean that the 
shock was so great I could not stand on my legs 
any more, and I just went down to the floor; all 
of myi body landed on the floor; people were 
falling right on top of me, glass was broken, and 
the glass fell right in the elevator on top of the 
people. After I fell to the floor of the elevator, 
the conductor tried to open the emergency door, 
but it would not function, so some passenger in the 
elevator pulled a little string and that was the 
lock to the emergency door, I think. And then the 
emergency door opened and people just left the 
elevator.’’ 

“1 do not know what became of my mother, 
but I just crawled out; then some saleslady put 
me on a chair, and she brought smelling salts, be¬ 
cause I was almost fainting, and in the meantime 
somebody got a wheel chair and they took me 
upstairs to the hospital room; after I got to the 
hospital room I was put in a bed and a doctor 
came to see me; he examined my leg especially 
and moved it in all directions; I told him that it 
hurt and he said he would not move it anv more 
and told me to sit there for some time and rest, 
that I was terribly shaken up; then my mother 
called my father, who was home, and he came to 
get us. He carried me on the wheel chair, which 
was placed on the elevator, and after I was taken 
downstairs mv father carried me from the wheel 
chair to the automobile and then I went home.” 
(R. 37). 


Hazel Keyes, an elevator operator at Goldenberg’s for 
three years, testified she went to work on January 4, 
1933, at nine o’clock (R. 42), and had difficulty with the 
elevator before the accident in which the Schichts, 
mother and daughter, were injured: 


7 


“The difficulty 1 had was that I couldhT make 
a perfect landing at the fifth floor; I had to turn 
back to the fourth and get up enough sp^ed to go 
back up; I had to come back to the fourth floor 
and then work up to the fifth again. When I had 
this difficult}" I put my hand down b^low the 
door latch and opened the door and unfastened the 
lock on the door because you cannot get |ihe door 
open unless the car is level; I called i^ to the 
attention of Charlie Clute, the engineer atjGolden- 
berg’s a little before noon, before I went cjff work, 
and told him the elevator would not gi to the 
fifth floor carrying over seven passen|;ers; he 
didn’t say anything at all. I continued!to have 
trouble with it until a certain time. Then it 
stuck at one of the floors. Then I c4lled his 
attention to it, and he fixed the car fronj the top 
of the shaft so 1 could get the people out of the 
car.” (R. 43). 

“I made the second complaint after lunch.” 
(R. 43). 

“That she called it to Charlie Clute’s a^:tention 
the third time and after she reported that it was 
stuck she let the people out; he had me d[rive the 
car up and down the shaft about twice. Then I 
told him I thought it was all right, an(^ I took 
people up the shaft. 

“That after lunch she had trouble agbin and 
that the engineer told me first that he didili’t want 
to fix the car then because there was such a crowd 
for the sale that he didn’t want to stop tlie car.” 
• •••••• • 

“After I came back from lunch I was coming 
down from the fifth floor; when I got to the second 
floor I was getting on passengers. Then I noticed 
that 1 had gotten too many people, and I asked 
several of the ladies to get out because I v'ouldn’t 
move the car until they did. The car carried 
twenty-four altogether; when I made the: people 
get out on the second floor about three or four 
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got off, in order to make me have twenty-two, 
and none got on: after the people got off I closed 
the outside door and the gate; as soon as I pulled 
the control lever it started down, and the car 
made a noise, which I knew was not right. So I 
came back to neutral position in order to stop 
the car. The car didn't stop at that time. It 
kept sliding away. So I pushed—I put my hand 
on the emergency switch and pushed that down. 
The car kept going, and it passed the first floor 
before I paid much attention to it. Then we kept 
going past the first floor and went by the base¬ 
ment, when there was a sudden stop, and it 
jumped up about a foot or so, I guess. . . . 

I let go of the lever in order that the car—when 
you let go of the lever, the car isn't supposed to 
move if it is normal. It stops when you let go 
of the lever, because the lever flies back into 
neutral.” ill. 44). 

• •••••• • 

‘‘If the car was working properly the car would 
stop if' I put the controller back in neutral; it did 
not stop on this occasion. . . . 

“After I did as I suggested with the controller I 
next pushed off the emergency switch, which is a 
little below the case in which the controller is; I 
thought the emergency switch was to cut off the 
current, I used the emergency on this occasion; 
it did not seem to work, it did not stop the car; 
after 1 used the controller and the emergency I 
put my finger on the button that called the 
engineer: I did not get any reply: that button is 
on the side of the elevator and in case anything 
happens to the car you are supposed to call the 
engineer by pushing that button, to notify him of 
the trouble. He used to answer vou from the 

ft/ 

top if he is up there and if he hears the bell; 
after I pushed the button to notify him the car 
slid to the basement: but, before it got to the 
bottom, it balanced before it got to the bumpers, 


then bounced back, and there was I a terrible 
noise over here (indicating). I thinki the globe 
over the light was broken.” ! 

‘‘ After the elevator came to a stop in the manner 
I have described, Mr. Baum, the manager up¬ 
stairs in the office, came down from thej fifth floor 
before I could get the door of the car open, and he 
told me I was fired; I was trying to open the car 
and let the people out; I had to push oi^e hand up 
underneath the car in order to unfasten the door 
and push the door open; I could harjlly get it 
open myself, but there was a gentleman on the 
car who helped me to unfasten it from urJderneath; 
I told him how to do it, I was a littfe bit too 
nervous to do it by myself. j 

“After the door was open the elevator was about 
two feet higher than the basement flool^. 

“When the car started to leave the second floor 
just before the fall I heard a clicking noise or 
something, but I couldn’t tell definitely whether 
it was overhead or in the bottom of th^ car. 

“After 1 got the people out of the car I went 
around to the little room w'here they ujsually lie 
down, and the girls laid me down on a jcouple of 
chairs and brought me something to j drink to 
quiet my nerves. I was injured on that occasion 
and was home sick about a month or so.” (R. 45). 


That while witness was sitting on two chaii(s and in 
pain she signed a paper writing concerning the accident; 
that in the morning about ten o’clock she stopped at the 
second floor to take on some passengers or to letjoff some 
passengers and the car would not move; thatjshe told 
the engineer about this and refused to carry th^ passen¬ 
gers who were on the car and let them off on th^ second 
floor and told them to take the next car. I 


don’t think the car moved at all; when I 
reported it to the engineer I think he did some¬ 
thing and then had me run it up and down two 
or three tinies without passengers: it operated all 
right when it was empty and I then started 
putting lit into service and made several trips with 
it in service; it was then that I couldn’t get the 
car to go completelv up to the fifth floor. (R. 
46). . . . ^ 

“I had difficulty at that time getting to the 
fifth floor. I reported the difficulty to Mr. Clute, 
the engineer, and to Mr. Raster, the assistant 
engineer.” . . . p]ach time before I started 

I would count the number to see that I was not 
overloading. (R. 46). 

“In starting down from the second floor 1 
closed both doors and started toward the first 
floor; the operator stands on the left or north 
side of the elevator, towards K Street; 1 pushed 
the lever down to the left and forward to go down, 
and the elevator started down: I didn’t realize 
how far it went as it started down before 1 heard 
this click: it went some distance before I heard it 
snap, apd then 1 heard something snap: then the 
elevator continued down and 1 pulled it into 
neutral: it didn't go down very rapidly right 
away; it didn’t go very fast: it seemed to me it 
went down slowlv, no faster than ordinarilv: I 
don’t remember whether it then suddenly picked 
up speed; when I saw that it would not respond to 
my lever I reached down and turned off the 
emergency switch which is supposed to stop 
the car, and when that didn’t seem to do anything 
at all 1 touched the i)utton calling for the engineer; 
it didn’t seem to be going very rapidly then. 

''On this car, if vou took vour ha.nd off the lever, 
it would slide right back into neutral. 

"The car seemed to slide; the passengers didn’t 
seem to get excited until after it passed the first 
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floor; I let go of the lever just as I parsed the 
second floor, after I saw there was something 
wrong, before it started sliding/’ (R. 47). 

Anna Francisco Schicht said that: 

“On January 4th there was a big sale at (bolden- 
berg’s and I went there with mv daughter to 
attend the sale; 1 got there at twelve ojclock.” 
(R. 50). . . . ^liss Gertrude Schicht and I 

got on the elevator at the fourth floor; wc; got to 
the third floor and the operator got some passen¬ 
gers and stopped; after we stopped at tli^e third 
floor and took on some passengers, we \yent to 
the second floor and the operator unloaded some 
and got some in. My daughter and I were away 
back of the elevator, it was real crowded.’] 

“After we left the second floor the operator 
started the car and go slow, and we go dpwn to 
the first, and we go real slow. After that spe took 
on some speed and we go down to the ba^^ement, 
bounced up a little bit; then we were locked in 
and glass is breaking; fell down; I was awfully ex¬ 
cited; 1 fell on the other people; Gertrude was way 
in the back, . . .” (R. 50, 51). . . . 

“. . . I do not remember whether any body 

fell on me nor where Miss Gertrude was after the 
door was opened; 1 next saw her when I came out 
of the elevator and saw her sitting on a epair on 
the store; after that they draw us up |in the 
elevator in a wheel chair in the rest room where we 
stayed about an hour; Gertrude could notj walk; 
I did not think about myself; I was worrying 
about my child; . . .” (R. 51). 1 

I 

AFTER THE ELEVATOR FELL. I 

The elevator cable was immediately repaired inj viola¬ 
tion of Rule 11, Section “A”, of the Elevator Regulations 
of the District of Columbia, which provides: I 
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''a. If any accident shall occur in any elevator, 
escalator, or dumb-waiter affecting; life or limb, 
or in any way impairing the strength or efficiency 
of said elevator, escalator, or dumb-waiter, it 
shall be the duty of the operator in charge of the 
installation, or in his stead the superintendent or 
manager, to immediately and before any broken 
or damaged part is removed or any steps are taken 
to repair the said eievator, escalator, or dumb¬ 
waiter, notify the inspector of buildings of such an 
accident. 

“The inspector of buildings shall cause any such 
accident to be promptly investigated, and the said 
elevator, escalator, or dumb-waiter shall not be 
again put in service until after investigation and 
satisfactory repair. 

“The owner, person, or corporation having the 
beneficial use of any elevator, escalator, or dumb¬ 
waiter will be held responsible for the failure of 
the operator, superintendent, or manager to 
promptly report any such accident, or for any 
negligence on the part of the said operator, super¬ 
intendent, or manager, affecting the safety of any 
such installation under his or her control.” 
(R. 95, 96). 

The elevator was an Otis electric drum type of passen¬ 
ger elevator and approximately 21 years old. It has 
what is known,as the slow grip type of safety, there is a 
governor up in the machinery in the pent house which is 
part of the safety equipment; the governor controls the 
safety. (R. 59). 

Elmer E. i Owens, District of C’olumbia elevator 
inspector, went to Goldenberg’s store on January 5, 1933. 
He testified that: 


“. . . When I got there the elevator had 

been reshackled and was in operation; the old 
cable was on.” (R. 85). 
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. I knew it was the same cabl^ that is 
on the elevator because it was worn, y(j)u could 
see it was an old cable on there; 1 last'saw the 
cable in 1930: the regulations were thatj all new 
cables, when they are installed, they are irequired 
to have a data tag stating the date they \Vere put 
on: 1 did not find that data tag on this caple; I do 
not know when this cable was put on.’’ j(R. 87). 

^'On January 0, I made the following recom¬ 
mendation: 'Provide approved type of ball¬ 
bearing shackles on main hoist and car counter¬ 
weight cables at crossheads, with sprin^^ equal¬ 
izers for same.’ In other words, I recon:^mended 
that that particular shackle that was on the car be 
removed and that the present bar equalizer be 
removed.” (R. 8i)). j 

Owens testified that when he examined this efiualizer 
he found it necessary to make a change in it: 1 

Hec. 80: j 

''When I examined this ecjualizer, I fpund it 
necessary in my opinion to make a change in it, 
but that was not because the equalizer \ras not 
equalizing properly, but because the cables were 
turning in the mouth of the shackle, anq when 
they turned in the mouth of the shackle thpy gave 
a certain amount of play to the cable, jji small 
twisting; I could not answer as to whethejr those 
cables are not supposed to twist; I had tljie ball¬ 
bearing shackles put in because the cat(le was 
twisting in the mouth of the shackle. I 

"Q. Yes, and they twisted in the moutH of the 
shackle, you felt that it was wearing away or 
might wear away that mouth? A. Xo, sir. 
Down inside.” 

"Q. It would wear away down Inside? 
A. Yes.” I 

I 

On the day of the accident, January 4, 193$, one 
Charlie Clute, engineer and maintenance man, anjd Roy 
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Easter, assistant, were employed at the Goldenberg Store 
and at the time of the accident were both in the store. 
He said (R. 88): 

was on the second floor when I learned that 
the elevator had fallen and I went down to the 
basement. When I got to the basement I seen 
people getting out of the elevator. . . . 

“We went upstairs on the first floor after having 
closed the door of the elevator; went up on the 
first floor; (R. 88). . . . that Roy lowered 

them to me from upstairs. (R. 89). 

“.\fter the cables were lowered to me by Roy 
I sawed about six inches from the ends of both 
cables so as to prepare them to be reshackled. 
I removed the babbitted part from the inside of 
the bell. The made-up shackle now exhibited to 
me came from one of the hoist ropes, to which it 
was fastened, and this is'one of the shackles that 
pulled out. 

“The two pieces of lead now exhibited to me 
are another shackle of the same type as the one 
previously exhibited to me, except that it has 
been sawed in half bv me. Before it was sawed in 
half it came off one of the hoist ropes of the 
elevator which had broken. There came a time 
when Air. Owens of the District Inspector’s office 
came and got this one from me. 

“I removed these mvself from the thimble. I 
pushed them both out right after I got the cable, 
it would not disturb the inside to push it out; it 
practically fell out. (R. 89). 

“Defendant’s Exhibit 2 is in the same condition 
as it vcas when it came out of the shackle housing 
or basket except for the fact that it has been 
sawed in half; it didn’t require any hard push to 
get these out of there; it didn’t require any 
hammering on it or banging to get them out; I 
won’t say they were loose in the shackle, but they 
weren’t] stuck to the thimble.” (R. 90). 
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“To the best of my recollection Exhibit 4 re¬ 
mained at the store. I got these cables within an 
hour after the accident and just tossed tjhem on 
the work bench in the basement; Exhibit 4 laid 
around in the box with some other things in it 
under the bench for six months or more, j I donT 
remember touching the ends of the cable t(he next 
morning. I tried to look for the other pajrticular 
cable, but I do not know just the date. 1| do not 
remember seeing both pieces of cable in tl|ie same 
box, I only remember putting them on th^ bench 
the following day.^’ (R. 97). 1 

j 

While under cross-examination, Mr. Clute’s attention 
was called to Rule 11, Section a, and he was asked if he 
was familiar with the following: 

By .Mr. O’Shea: 

“Q. If any accident shall occur in any elevator, 
escalator, or dumb-waiter, affecting life ^ limb, 
or in any way impairing the strength or emciency 
of said elevator, excalator or dumb-waiter,|it shall 
be the duty of the operator in charge of ! the in¬ 
stallation, or in his stead the superintenjient or 
manager, to immeditely and before any brpken or 
damaged part is removed or any steps ar^ taken 
to repair said elevator, escalator, or dumb+waiter, 
notify the Inspector of Buildings of s^ch an 
accident. j 

“The Inspector of Buildings shall ca^se any 
such accident to be promptly investigated, and 
the said elevator, escalator or dumb-waiter shall 
not be again put in service until after investigation 
and satisfactory report. 

“The owner, person or corporation having the 
beneficial use of any elevator, escalator, or dumb¬ 
waiter will be held responsible for the failure of 
the operator, superintendent or manager to 
promptly report such accident, or for any negli- 




gencc on the part of said operator, superintendent, 
or manager, affecting the safety of any such in¬ 
stallation under his or her control.” (R. 95, 96). 

^^Where you familiar with that?” 

I was not familiar with that entire regu¬ 
lation. I was familiar with this part, if anybody 
was injured. I seen passengers getting off the 
car. I did not sec or hear of an^dDody being 
injured, and I classed it as a minor accident. 
I did not know that the plaintiff in this case 
and her mother were taken from the basement 
to the rest room in a wheel chair: I considered 
it a minor accident: there was no one there that 
I noticed at the time that was injured: 1 did not 
know these people were injured: I did not make 
any investigationy it ivas not up to me to make an 
investigation: I did not see Hazel Keyes, the 
operator, stretched out on two chairs in the 
basement.” 

“The Court:— 

“Didn’t you know it required that you should 
make a report of it, before you repaired it any 
way 

“The Witness:— 

“I was not familiar with that part of it. At 
the tinic of this accident I did not think about 
calling the District. It did not enter my mind, 
but when I did think of it it was four o’clock, 
and it was too late to call them. My intention 
was to call the next morning. Whiting and 
Herritv had already been there.” (R. 96). 

“The piece of wire cable now exhibited to me is 
part of one of the hoist ropes which I got when I 
sawed the cable off preparing for rebabbitting: it 
is the bottom end of one of the cables and the 
straight edge represents the length of wire rope 
that I sawed off the cable after the accident; 
there was a second one of these that I sawed off, 
but I do not know what became of it, I think 
Mr. Owens got it, but I am not sure; this is in 


the same condition that it was when I sawed 
it off; the binding around it is the tie wire; I 
would not say that it is the same tie wire that 
was on there at the time of the accident j I think 
this piece of cable came from defendant’s Ex¬ 
hibit 3, the one that was sawed in half. j 

“The piece that was cut off the oth^r cable 
was approximately the same length as th|is piece, 
and in general it looked the same; th^ frayed 
end of the cable is what pulled out of the ^hackle; 
this wire was about an inch away from th(i mouth 
of the shackle. 

“I suppose some of the wires dropped off 
inside the shackle, and I suppose the others 
pulled out. I 

“To the best of my knowledge thatj is the 
same tie wire that was on there when 1^ sawed 
it off.” (R. 90). 

Rec. 96: | 

“T am quite positive I turned over the portion 
of the cable which came out of Exhibit ^o. 2 to 
Mr. Owens the following morning when He came 
in; I got it back, but I am not positive I gave 
it to Air. Owens. I do not remember whether 
I got the cable back that I gave to OvVens; I 
did not pay much attention to the part of the 
cable that was missing out of there; I H^^d the 
other one; ii didn’t amount to anything \ in my 
mind, a broken piece of cable didn’t mean h thing 
to me; the other piece just happened to bp kept, 
but for no particular purpose. It was| quite 
some time before I learned that there ^vere a 
number of people hurt; I did hear sonjiebody 
saj'ing they were hurt, had been out bf the 
building; and had been having complaint by 
somebody. Who the party was I do not know.” 

I 

ERRORS RELIED UPON BY APPELLAnIt 

Although counsel for appellant has noted Sixteen 
Assignments of Error, yet, under the caption in j\ppel- 
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lant^s Brief entitled ‘^Vrgument and Authorities”, we 
note reliance on onh" six, as follows: 

1. Error in Admitting Evidence as to Injuries 
to Nervous System of Plaintiff Gertrude Schicht. 

( Assignment of Error 1.) 

2. Error in Admitting Testimony as to the 
Condition of the Brake of the Elevator. 

(Assignment of Error 4.) 

3. Error in Submitting Case to Jurv. 

(Assignments of Error 9, 10.) 

4. Error in Refusing to Instruct the Jury as 
to Absence of Evidence of Discoverable Defect 
in Cables. 

(Assignment of Error 13.) 

5. Error in Refusing to Instruct Jury as to 
Absence of Evidence that Elevator Fell to 
Bottom of Pit. 

(Assignment of Error 14.) 

6. Error in Charging that Violation of Muni¬ 
cipal Regulation was Negligence. 

(Assignment of Error 16.) 

For convenience and the orderlv consideration of 
these Assignments we have determined to refute Error 
No. 4 (Assignment of Error 13), under the heading 
“Evidence in Support of First Count; and Errors 2 
(Assignment of Error 4), 5 (Assignment of Error 14) 
and 6 (Assignment of Error 16), under the heading 
“Evidence in Support of the Second Count. We 
believe the consideration of both counts will refute 
Error No. 3ias to submitting the case to the jury. 

ARGUMENT. 

I. 

There was no error in admitting evidence as to the 
injuiw to the nervous system of Gertrude Schicht. Re¬ 
liance is had on the case of W. G. R. R. vs. Shields, 7 
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App. D. C. 507, 

App. D. C. 42. 

The Court in the instant case, at the requestjof ap¬ 
pellee, gave the jury the following instruction: (R|. 126): 

‘Tf the jur}" find for the plaintiff, Anna Sphicht, 
from the evidence and the law as declared iby the 
Court, it is their duty to award such damiges as 
they believe will be fair and adequate con:jpensa- 
tion for such physical injury and disability as 
they find from the evidence actually and directly 
to have resulted to her from the accident, and 
for such mental pain and suffering as they lind to 
have resulted from such physical injury.” (^^rayer 
No. 6). I 

I 

We ([uote the following from the Record (p. 40) ( 

‘^Q. Now, what about your nervous conilition. 
What was it before the accident? j 

(The foregoing question, the defendant, jby its 
counsel, objected to, upon the ground that in¬ 
juries to the nervous system are not i])roper 
elements of damage; but the Court overrulefl said 
objection, to which action of the Court, the de¬ 
fendant, by its counsel, then and there! duly 
noted an exception.) | 

'T was never nervous before the accident, and 
after the accident 1 was very much nervous, jvhich 
manifested itself in that I would lose my tamper 
very often just over little things; there are certain 
things that always get on my nerves, that did not 
get on my nerves before the accident.” ! 

I 

The rule in this jurisdiction has been clearly laid down 
in the case of Perry vs. Capital Transit Co., 59 App. JD. C. 
42, where there has been a substantial physical injury, 
medical testimony and common knowledge may fupnish 
a guide for measuring pain and suffering incident td the 
injury: (P. 43). j 


1 

and Perry vs. Capital Transit j?o., 59 
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'‘^^*here a party has suffered physical injury it 
seems to be well settled, that mental pain and 
suffering attendant upon and as a natural incident 
of such bodily injury, may be considered as an 
element in estimating the damages.” 

There was no error in admitting this evidence. The 
medical testimony shows that appellee received a sub¬ 
stantial injury. 


II. 

ALLEGED ERROR IN SUBMITTING THE CASE TO 

THE JURY. 

(Assignments of Error 9 and 10.) 

As we approach this alleged error, let us read again 
what this Honorable C'ourt said in the case of Munsey 
vs. \Vebb. 37 App. I). C’. 187: 

Bv Mr. Justice Van Orsdell: 

“It is important at the outset to consider the 
duty which defendant owes to persons entering his 
building for legitimate purposes, and using the 
elevators placed therein for their accommodation. 
The building in (juestion is a business block de¬ 
voted to public use. The elevators are an 
essential part of the building, and persons using 
them do so by the invitation of the defendant. 
It follows, therefore, that defendant in this in¬ 
stance is a carrier engaged in the transportation 
of passengers. V'hile not, in the strict sense, an 
insurer, he is recjuired to exercise the highest 
degree of diligence and care for the safety of 
per.sons using his elevator as agencies of trans¬ 
portation. It is doubtful if there is any known 
method of conveyance in which a higher degree 
of care is recuiired in its construction and operation 
than that of an elevator. In Mitchell vs. Marker, 


I 
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25 L. R. A. 33, 10 C. C. A. 30G, 22 U. S. Atop.325, 
62 Fed. 139, Mr. Justice Lurton said: see no 

distinction in principle between the degree of care 
required from a carrier of passengers horizontally 
by means of railway cars or stage coaches, and one 
who carries them vertically, by means of a passenger 
elevator.” 1 


WHAT CAUSED THE OCCURRENCE! 

I 

(Evidence in Support of First Count.) j 

1 

The hoisting cable of the elevator was defectiv^. The 
plea admits that this cable broke as a result of (Crystal¬ 
lization. As was explained by the expert, JaJnes E. 
Newton, called by appellee, this crystallization isjknown 
as fatigue failure (R. 67) and is a failure of cohesibn, the 
crystals of the metal not sticking together, (Causing 
disease of the metal and it gradually eats thirough, 
causing the cable to part at that particular point (R. 68). 

It was explained further by the expert, Newton, that 
in a cable of the sort that broke, there were 114 inde¬ 
pendent pieces of material (R. 68), and that it is very 
easily detected for this reason, that is, each cjible is 
made up of strands of wires and before the cablq could 
part, thirty percent of the wires must have been worn 
away by crystallization or fatigue (R. 72), and the said 
stress has to go through 19 wires before one strand, which 
is a rope of 19 wires, is gone. In other words, theijO were 
19 wires to each strand and 6 strands making up the 
cable, making 114 independent pieces of material |(R.64- 
83). Before the cable would part, the stress and (^isease 
must have destroyed at least thirty percent of th^ cable 

(R.72). ^ I 

The cable was an old cable and had been in ise for 
over 20 years. It was worn and you could see it was an 


old cable (R. 87). That the said cable had been re¬ 
shackled on numerous occasions and each time it was re¬ 
shackled it had been spliced. That it was the original 
cable on the car and had been there about 20 years 
(R. 98). 

The above testimony described the condition of the 
cable as it existed on the day it broke. It was further 
conceded that the cable consisted of strands as was 
described by an expert, James E. Newton. 

It then became important for the jury to learn the 
manner in which the hoisting cable was attached to the 
elevator. This was done in minute detail by the expert, 
Newton, who produced diagrams and pointed out the 
method of operation and attachment of the said cables 
in dispute. (R. 64, 65, 66, 67). It was described that the 
hoisting cables are dead-ended in the drum over which 
thev wind and that thev are also dead-ended at the other 
end where there are two sockets and a small equalizer. 
Newton then explained and demonstrated the manner in 
which said hoisting cable is attached to the shackle-bolt 
and he described in minute detail how the cable, after 
the babbit is poured in, fits well into the cable socket, 
making a solid joint in the socket. (R. 66). 

CRYSTALLIZATION OR FATIGUE FAILURE. 

The only e.xpert produced who knew anything of this 
disease of the metals was James E. Newton, produced by 
plaintiffs. He defined it in minute detail (R. 67, 68) and 
demonstrated how it would have to wear away thirty 
percent of 114 independent pieces of wire before the 
cable would part (R. 72). It can, therefore, easily be 
seen that these broken wires could have been detected by 
proper inspection. The alleged experts produced by de- 
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fendants either had never heard of crystj|llization or 
had never seen it, and could not define it. Tphe witness, 
Finch, relied upon by appellant in its brief sjo fully, had 
never seen crystallization; he could not recfall offhand 
where he had heard of a cable breaking insidej of a babbit 
(R. 81); he had heard of crystallization, bjit it was a 
technical question and he did not know wihat it was. 
(R.82). j 

The defendant’s witness, Robert Smith, j was never 
asked about crystallization and did not descpbe it. He 
simply said that you could not determine thalt wires of a 
cable were going to break away inside the lead. This was 
a direct contradiction of what Newton had testified when 
he said that the cable could not break within the lead 
but would have to break at the mouth of the shackle. 
The witness. Smith, never testified that he had ever seen 
crystallization or fatigue or that he was In anywise 
familiar with it. His testimony simply was tjiat if there 
was breakage at the mouth of the shackle it \jv’as visible, 
but outside of that you could not tell (R. 84).j He never 
ventured an opinion as to what crystallization was, 
whether he could detect it, as was done in dejtail by the 
expert, Newton, produced by the plaintiffs. 1 

It can be seen from the above and by the! admission 
in the pleading that the said cable was defective. It is 
further admitted that this defect was crystallization or 
fatigue. It was then shown by the expert^ Newton, 
and it further appears in the testimony of the building 
inspector, Owens, and the witness, Clutej (R. 90), 
that these strands broke at the mouth of tl^e shackle. 
It was described by Newton as to how many strands 
would have to break before the cable wcjuld part. 
From these facts it can be seen that there was jno proper 
inspection by the employees of the appellant |company. 
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otherwise this condition would have been detected. 
The witness Newton, said that it could easily be de- 
tected (K. ()8). 

The witness, Kdgar Ilhea, said that one broken strand 
in the shackle would call the inspector's attention 
(R. 101). 

The witness, w^mith said: 

. .1 you could determine breakage of the 

wire, at the points you can see the wire you can 
tell it. If there is a breakage at the mouth of 
the shackle there it is visible, or that rosette 
that vou ttirned in there, vou can sec the ends 
here for about so much (indicating) which will 
also exhilnt evidence of breaking.'' (R. 103- 
104). 

The witness, C'lute, admitted that the fra\’ed end of 
the cable that had been pulled out of the shackle was 
about an inch away from the mouth of the shackle. 
This testimony came from the man who said that on the 
night prior to the fall he had inspected the cable by 
wiping off the dust. (R. 91). 

It can be seen from the above that there was ample 
testimony to substantiate the charge of negligence in 
the care of the cable and substantial testimony for the 
jury to determine whether or not this condition or 
crystallization could have been discovered by proper 
inspection. It is respectfully urged these were (juestions 
of fact to be determined by the jury and cannot be 
brushed aside lightly as the ap})ellant now urges. 

Appellant in his brief admits that there was testimony 
by the e.xpert, Newton, that the break had occurred 
outside the shackle and shackle-bolt, but they argued 
that this was of no avail because their employees had 
made an inspection the night before and did not dis- 
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cover this condition. In this connection. \i'e refer to 
page 72 of the Record where IMr. Newton was directly 
and pointedly asked as to a proper inspection being 
able to detect crystallization: 

‘‘Q. What have you to say as to a proper 
inspection being able to detect crystallization 
in a cable? 

“A. Crystallization in a cable can o ily happen 
in w'ear. It does not happen in the part that 
goes through a sheave. 

What have you to say as to whether or 
not it could happen within a shackle where 
babbit was poured? 

“A. It does not happen in the shackle because 
fatigue stress, failure of crystallization happens 
from a pressure in the surface. When you seal 
that surface with babbit there is no chance of 
crystallization or fatigue failure developing in 
that particular part. It happens Outside or 
just at the rim of a ivire as a rule.’^ | 

i 

The expert, Newton, then went on to des=cribe that 
fatigue failure in this particular cable could oply happen 
outside the babbit and cannot happen insicie the rim 
of the socket. It always happens outside (R. 72). 

In the face of this testimony, of their plea admitting 
crystallization in the break of the cable, how] can it be 
argued that the appellants properly maintained their 
equipment and appurtenances, and how can it be urged 
that the inspection w’as a proper one? j 

Appellants omit the testimony of Newton find, then, 
on page 20 of their brief, argue that their pntyer No. 7 
(R. 123) should have been granted, namely, that there 
w’as no evidence to justify a finding that prior to the 
accident there was a break or other defect in the cable 
w’hich could have been discovered by an inspection 
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thereof. They suggest that their witnesses testified iin- 
contradictedly that they had inspected this cable the 
night before and had found no breaks, and that, there¬ 
fore, the jury should have been instructed that no breaks 
could have been found by a proper inspection. 

In this connection, it must be remembered that de¬ 
fendants owed plaintiffs a duty consisting of the highest 
care: that this dutv covered the maintenance and 
operation and inspection of appellants' elevator. 

Munsey vs. Webb, 37 App. D. C. 1S5; 

So. Rv. Co. vs. Tavlor, 57 App. D. C. 21; 55 
W. L R. 18; 16 F. R. (2) 517. 

It will be noted that appellants argue that there must 
have been an actual detection by their employees of this 
condition, otherwise, the jury should have been in¬ 
structed as a matter of law that there was no testimony 
to show lack of care on their part. This is not the law. 
On the contrary, all of the cases are to the effect that 
plaintiff is not bound to show actual notice of the de¬ 
fection, but that constructive notice to appellants was 
sufficient. 

Falkenau vs. .\bramson, 66 Ill. App. 352; 

Delaney vs. Hilton, 50 X. Y. Sup. Ct. 341; 

Malone Hawley, 46 Cal. 409; 

Lorentz vs. Robinson, 61 Md. 64; 

Bier vs. Standard Mfg. Co., 130 Pa. St. 446: 

Hackett vs. Middlesex Mfg. Co., 101 Mass. 101; 

Weidcn vs. Brush Elec. Co., 73 Mich. 268. 

In the case of Bier vs. Standard Mfg. Co., 130 Pa. 
St. 446, we find that it was not error in denying a charge 
such as was urged I)y appellants in this case, p. 450: 

‘"The coilrt was asked to say that unless the 
defect in the machinery was known to the de- 
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fendant corporation, the plaintiff ccjuld not re¬ 
cover. . . . The learned judge v^ry properly 

said Tt is sufficient if they should haye known it 
and if by the exercise of reasonably care they 

would have known it.’ ” I 

1 

j 

And to the same effect, we find in Hackettjz;^. Middle¬ 
sex Mfg. Co., 101 Mass. 101, the Court stating, p. 104: 

^^The injury was received by the pl^iintiff while 
in the course of his employment, andj from a de¬ 
fect in the machinery belonging to an|d furnished 
by the defendants. Whether this deffcet was the 
result of the defendants’ neglect or want of care in 
omitting to ascertain its condition, was one 
question for the jury.” I 

i 

! 

The Courts have consistently held that the jury should 
determine whether an elevator has been recei\dng proper 
maintenance and inspection. I 

Engstrand vs. Hartnett, 180 Pac. 132; 

Richter vs. Bamberger, 105 Atl. 289^ 

In Stott vs. Churchill, 36 N. Y. Sup. 476, | which was 
affirmed in 157 N. Y. 692, 51 N. E. 1094, it was held that 
the inspection which failed to discover a defect was not 
enough. It was a question for the jury as fo whether 
inspection was proper and why the defect was not dis¬ 
covered. 

Prayers asked by appellant (R. 123) were granted to 
the effect that if the cables broke due to 4 weakness 
which was unknown to defendant and coulc| not have 
been discovered in the exercise of due care, tjhe verdict 
should be for the defendant. | 

Appellants urge that in addition to an insbection by 
their own employees there was regular inspecYon by the 
District of Columbia through its employees. The 
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Record will show that the last regular inspection made by 
the Government was approximately four months prior 
to the accident. The witness, Hess, made the last com¬ 
plete inspection on September 14, 1932, and the accident 
occurred on January 4, 1933 (R. 100). 

It is respectfully submitted to this Court that this 
duty to properly inspect cannot be delegated to the 
District of Columbia but is one that is solelv the dutv of 
the appellant. i An inspection by municipal officials does 
not exempt the owner from liability for a defective con¬ 
dition not discovered by its employees. 

McGregor vs. Reed, 178 Ill. 404; 09 A. S. R. 332. 

III. 

SECOND COUNT. 
fAssignments of Error 4-13-14-16.) 

Appellee now proceeds to the testimony in support of 
the second count of the declaration, which charged that 
in violation of Elevator Regulation 124-a, District Code, 
the safety on this elevator did not properly stop the said 
elevator in its fall. Before going into this testimony it 
might be stated that out of an abundance of caution 
both regulations applicable to the two types of safeties 
were in the one count. It is obvious and was so testified 
that Regulation 124-a applied to this particular type of 
elevator. This was a slow grip type of safety (R. '>9) and, 
of necessity, Regulation 124-d, which applied to the in¬ 
stantaneous type of safety, was not in question. 

The elevator began to fall when it left the second floor. 
The distance from the second floor to the bumpers was 
28 feet 8 inches. It was stipulated between counsel, as 
appears from appellant’s brief, the distance from the 


second floor level to the first floor level was feet and 
from the first floor level to the basement fiooif level was 
10 feet. The distance from the basement floor level 
to the bottom of the shaft was 3 feet S inches. I 

It was testified b}’ the witness, Rhea, that finder this 
Elevator Regulation, if the equipment was jin proper 
working order, the safety would stop the falling elevator 
anwhere from six to eleven feet with the rate^ load (R. 
60). The maximum load was 23 persons and jhere were 
22 persons riding at the time it fell. | 

The question then resolved itself into one fc^r the jury 

as to when, how far and in what manner the elevator fell 

■ I . 

as a result of the breaking of the cable. (Certainly, the 
persons best able to describe when the elevatoj' began to 
fall were those who were passengers in said 1 Elevator. 
From the lips of the elevator operator, Hazel Keyes, 
there were some 22 passengers in said elevator. 

I 

WHEN DID ELEVATOR START Toj FALL? 

The plaintiff, Gertrude Schicht, testified: | 

^‘The elevator fell from the second fljoor down 
to the basement; when it came to the biisement it 
bounced right down to the bottom, arid then it 
came back some way.’’ (R. 37). j 

And on cross-examination she stated: | 

‘‘Then the elevator started from tljie second 
floor to go downstairs. . . . ^^’hel[l the girl 

moved the handle, the elevator did neft go; she 
tried it again and then the cable just broke.” 
(R. 41). I 

The elevator operator. Hazel Isabel Keyes, skid: 

“3Te car carried 24 altogether; wheh I made 
the people get out on the second floor about three 


or four got off, in order to make me have 22, and 
none got on; after the people got off I closed the 
outside door and the gate; as soon as I pulled the 
control lever it started down, and the car made a 
noise, which I knew was not right. ^?o I came 
back to neutral position in order to stop the car. 
1'he car didn't stop at that time." (R. 44). 

.Again, we find the witness, Keyes., stating about the 
fall in the following language: 

^‘M“hen the car started to leave the second floor just 
before the fall I heard a clicking noise or some¬ 
thing, but I couldn’t tell definitely whether it was 
overhead or in the bottom of the car." (R. 45). 

Nowhere in the record other than the above is there 
testimonv as to when the elevator fell from the break in 
the cal)le. The defendant produced no testimony to 
sliow at what point the cable broke. They simply argue 
that from the faqt that their witnesses, (4ute and Raster, 
reached the cable to repair it. by standing on top of the 
elevator, that the jury should have deduced that the 
cable broke within .six feet from where defendants claim 
the elevator was found. The jury by its verdict evi¬ 
dently preferred I to believe the testimony of passengers 
on the elevator. 

THE SAFETY DID NOT STOP ELEVATOR AS 
REQUIRED BY D. C. ELEVATOR CODE. 

As was hereinabove respectfully suggested, the safeU' 
should have been able to stop the elevator with its 
rated load within the distance of from six to eleven 
feet (R. 60). T}ie elevator inspector, Edgar R. Rhea, 
said that with its rated load and working properly the 
elevator should stop anywhere from six to eleven feet 
from the time it is cut loose (R. 60). 
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It will be remembered that the distancej from the 
first floor to the basement floor level was 25 febt and the 

I 

remaining distance to the bottom of the shbft was 3 
feet 8 inches. | 

^ The testimony was all to the effect that th'p elevator 

fell past the level of the basement floor whfch was a 
distance of 25 feet from the second floor.l In this 
regard, attention is directed to the operator cf the car, 
Hazel Keyes: 

i ‘^Then we kepi going past the first floor and 

icent by the basement . . . and it jumped up 

about a foot or so, I guess (R. 44). j 

This witness reiterated and emphasized jthis fact 

when she again said: j 

1 

K . after I pushed the button |to notify 

him the car slid to the basement; but, 1 before it 
** got to the bottom, it balanced before it iot to the 

bumpers, then bounced back, and there was a 
terrible noise over here (indicating) I think the 
globe over the light was broken.” (R. ^5). 

I 

i 

The plaintiff, Gertrude Schicht, in descril^ing how 
^ far the elevator fell, testified: 

K “The elevator fell from the second flcor down 

to the basement; when it came to the basement it 
bounced right down to the bottom and then came 
back some way; when it bounced in the! manner 
I have described, I was knocked off my | feet, by 
k. which I mean that the shock was so great I could 

not stand on my legs any more and I jijist went 
^ down to the floor.” (R. 37). I 

I 

The plaintiff, Anna Schicht, stated: j 

“After that she took on some speed anjd we go 
down to the basement, bounced up a little bit; 
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then we were locked in and glass is breaking; 
fell down: I was awfullv excited; I fell on the 
other people.” (R. ol). 

From these,facts, the expert, James E. Newton, was 
asked by hypothetical questions his opinion as to whether 
or not the safety had operated. We deem it advisable 
to point out to the Court that nowhere in appellant’s 
brief is it suggested that the hypothetical questions 
asked the expert were not founded upon evidence. 
They simply suggest that the jury should have ignored 
this testimony and argue that: - 

‘‘This stop was more abrupt than a norm.al stop 
would be, which is to be expected and is desirable, 
because when a car is no longer suspended by its 
hoisting cables the prime essential is that it be 
brought to a stop.” ( Appellant’s brief 17.) 

Before proceeding to the hypothetical questions and 
their answers let us look to the record and ascertain 
the manner in’ which a ‘‘Slow grip safety” should react 
when the hoisting cable has parted: 

The building inspector, Edgar R. Rhea, said: 

“When the safety works on this slow grip 
type of elevator it stops it gradually.” (R. 01.) 

The witness, Newton, stated: 

“If anything happens, these dogs are tripped; 
they gnib and hold the cable, holding it as it 
falls, .; . . that brings it to a slow, gradual 

stop.” (R. 07.) 

The witness, Smith, produced by the defense, stated: 

“If the safety was working properly there 
would be an inappreciable bounce; you might 
detect it with instruments but not standing on 
the car.” (R. 107). 
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And again he stated: | 

I 

“This is a slow-gripping safety devjice; if the 
slow-gripping safety device is indicating properly 
it should gradually but surely bring thie car to a 
stop. If the car rebounded the safetj>' did not 
function properly; if the safet}' did not function 
properly and the car rebounded, it would have 
the effect upon the passengers of throwing them 
to their knees.’’ (H. 108.) I 

' I 

1 

I 

I 

The Court is reminded that these bumpers which 
extended from the floor of thh elevator pit arellO inches 
in height from their base (R. 02). j 

The passengers and the operator testified that the car 
proceeded past the level of the basement fldor. The 
distance from the basement floor to the bottdm of the 
pit was 3 feet 8 inches. By simple calculaticj)!! it can 
be seen that the elevator need only have gonel approxi¬ 
mately 2 feet past the basement floor before| striking 
the top of the bumpers that extended 19 inches from 
the bottom of the pit. This is exactly what hjappened 
as was explained by the opinion of the expert, 'psewton, 
produced by plaintiffs. He was asked to assume the 
facts as hereinabove related as to the manner In which 
the elevator fell and then asked to form an | opinion 
as to the condition of the safety at that time, as to 
whether it worked. And he stated: | 

“The safety did not apply if it went down, 
crashed and rebounded, the safety did no|t apply. 

“These elevators are equipped with! spring 
bumpers which are in the pit. Assuming that 
the safety did not work and that the cajble had 
parted, there is nothing besides the buinpers to 
stop the car. The car could not rebound had 
the safety acted, because it cannot pull against 
itself; if the safety works properly ther(^ would 
be no shock or recoil.” (R. 71.) } 
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In this connection, we invite attention to the testi¬ 
mony of defendant's own witness witli respect to whether 
the safety applied properly if it fell in the manner as 
described by the witnesses. The witness, ►Smith, was 
asked: 

'‘Q. If you assume that the car went approxi¬ 
mate! v 29 feet, would vou sav under those 
circumstances that the safety did apply within 
the maximum recjuired by law? , , , 

‘‘Q. The safety would be considered not 
properly adjusted."' Hi. 109.) 

Appellants devote much argument in their brief to 
the ouestion concerning mechanical brakes. (Assign¬ 
ment of I'.rror No. 4.) It was not contended in the 
declaration nor by argument that the elevator fell by 
reason of a defective mechanical brake. It is true that 
witnesses did testify that the mechanical brake when 
a])j)lied should bring the elevator to a stop within 8 or 10 
inches (lb o9), and in a very maximum of IS inches 
regardless of tlie load (IT 71). This mechanical brake, 
as was pointed out by the witnesses, is electrically 
operated and can only stop the car when the hoisting 
cable is unbroken. 

‘‘The brake is generally tenned an electric 
brake. Jhat is. when the operator throws the 
handle to go up or down it throws the brake at 
the same time with it: . . . it is separate 

and apart from the safety.'" (R. 59.) . . . 

“The electric mechanical brake begins to apply 
when the operator brings the controller to 
neutral." (R. Gl.) 

It was testified to also that if the cable parted the 
mechanical brake which was attached to the operator’s 


35 


handle could in no wise stop the fall of the i elevator. 

(R.oO.) j 

It is evident that it was important to showj that the 
mechanical brake had not stopped the elevator. This 
was conclusive as to what point the cable h!ad given 
away for it will be remembered that the operator stated 
when she left the second floor she immediately brought 
the handle of her control to neutral. If the mechanical 
brake was not defective, the car would have stop]:)ed with¬ 
in IS inches. P>ut, on the other hand, as events proved 
the cable had broken at that point, the mechanii^al brake 
had no effect whatsoever upon tlie descent of the elevator. 

As was so ably expressed by the witness, Newton: 

^kVssuming that the safety did not work and 
that the cable had parted, there is nothing besides 
the bumpers to stop the car.’’ (R. 71.) | 

WAS THIS A DESIRABLE STOP? 

Appellant, at page 17 of the brief filed in thit^ Court, 
argues: j 

‘^This stop was more abrupt than ai normal 
stop would be, which is to be expected and is 
desirable, because when the car is np longer 
suspended by its hoisting cables, th^ prime 
essential is that it be brought to a stop.” 

Again, page 18 of appellant’s brief: 

'Tt is true that there was some testimcjiiy that 
the car bounced. Such testimony was s(j wholly 
incredible as not to he entitled to consideration 
by the jury. As to the testimony of the female 
plaintiffs and the elevator operator, it fnay be 
said that a person in a descending elevator would 
not be able to distinguish between a bounce and 
an abrupt stop.” 


The plaintiff, Clertrude Schicht, in her testimony, 
savs that: 

‘‘'N^'hen it bounced in the \va\’ I have described, 
I was knocked off mv feet, bv which I mean that 
the shock was so great I could not stand on my 
legs any more, and I just went down to the floor : 
all of my body landed on the floor; people were 
falling right on top of me, glass was broken, and 
the glass fell right in the elevator on top of the 
people.'' (It. .‘37.) 

Hazel Keves. referring to this incident, savs that: 

'‘After I pushed the button to notify him. the 
car slid to the basement, but before it got to the 
bottom, it balanced before it got to the bumpers, 
then bounced back, and tliere was a terrible noise 
over here (indicatingL 1 think the globe over the 
light was brolcen.” (U. 45.) 

‘k . . I was injured on that occasion and 

was home sick about a month or so. (R. 45.) 

Was this stop desirable from a medical standpoint*.^ 
Testiniony of (Gertrude Schicht: 

'‘Then some saleslady put me on a chair and 
she brought smellings salts because I was almost 
fainting and in the meantime somebody got a 
wheelchair and they took me upstairs to the 
hospital room.’' (R. .37.) 

“I was terribly shaken up.*"’ (R. 37). . . . 

'‘I remained definitely in bed for about two 
weeks and could not move at all: I was carried 
every place, even to the bath room and after two 
weeks, at Dr. Rolls recommendation, I started to 
sit up for a while, but it was very painful; he 
suggested that instead of sitting up in bed I sit in 
a hard chair because this would straighten out 
the back; right after the accident I had a pain in 
the lower part of the back on the right side, just 


over the kidney and the right hip; there was a dis¬ 
coloration of the right side, a slight sKvelling of 
the rib, and considerable pain; niy menstrual 
periods were coming on at that time and I had 
quite a lot of trouble then. At Dr. Roijs’ sugges¬ 
tion, I kept on sitting a little more pach day, 
but after a while 1 could not stand it pny more 
so I went back to bed again, where I j remained 
about two weeks; . . (R. 38.) | 

“I was examined by Dr. Custis Leb Ifall, a 
specialist; I used crutches from about tne middle 
of Februaiy until .'March, and then pr. Rolls 
suggested the use of a cane; I am still 'using the 
cane at times. V^hen 1 used the crutphes, and 
used the cane, I could not use the right leg at 
first; when I used the crutches, my rigljt leg was 
lame; later on 1 received some diatheribic treat¬ 
ments and Dr. Rolls suggested a slight of the 
right leg again.” (R. 38.) j 

“Before the accident I had very sligl|t troulde 
with my menstrual periods, but after th^ accident 
I had (juite a lot of trouble in that tbe periods 
lasted twice as long as before; they \i’ere con¬ 
nected with considerable pain before they came 
and the discharge was twice as much as before.” 
(R. 38 et seq.) | 

There was ample evidence from the neighbor'fs and her 
mother and father that Gertrude Hchicht | suffered. 
(R. 47, 48, 49, 50.) 1 

The appellee said further that she could not sleep at 
night on account of pain, had considerable ijeadaches 
and that her weight went down. | 

“The discoloration of the right leg lasted 
• about four months and the pain is s;ill there 
now.” (R. 39.) i 


38 


Dr. Rolls, who testified that he was a graduate of the 
University of 3»richigan, from which he received his 
academic and medical degrees, said that: 

“I saw (lertrude Schicht on January 4, 1933, 
at her home about 8:30 or 9:00 in the evening; 
that she was in severe pain all over the body, 
particularly in the right leg.’' (R. 55.) 

‘‘One Other point of sensitiveness was on the 
ribs on the right side, particularly in front, with 
some swelling in the leg: that evening there was 
nothing more than acute pain with some swelling 
in the thigh, particularly in front.” ill. 55.) 

That he also saw Anna Schicht. the mother, on 
Januarv 5th, and she 

V 

. . at that time had the beginning of a 

discoloration on both hips and the area over the 
back, over the left point, left side, in back, just 
above the buttocks; she was ([uite definitely 
nauseated and was very much upset, being in a 
condition that we call shock, and I believe she 
retained hardlv anv food that second dav.” 

‘T saw Gertrude everv dav for the next ten davs 
and twict^ a day during the first couple of days; 
beginning on the Sth there was evidence of a dis¬ 
coloration on the right leg, that is, a so-called 
bruised area on the right leg, which developed 
into a point about three inches in diameter; this 
area of .swelling on the right leg increased some¬ 
what duting the first couple of days: the area on 
the right rib that I mentioned of which she com¬ 
plained excessively also increased somewhat; 

. ... i R . f}’'). ) 

“We kept her in bed for nine days and on the 
11th she went to the bathroom for the first time 
with help.” (R. 55.) 

“. . . Beginning on the 11th day we began 

some active massage over the swollen area and 
followed that with infra-red heat.” (R. 56.) 


. . Beginning with about the! 16th of 

January she used a crutch into March; ub to that 
time she was in a plaster case; she discarded the 
crutch some time in March and continued wdth 
the cane until May, 1934, when she discalrded it.” 
(R. 56.) ^ 

‘‘My diagnosis was that she had a blood clot, 
hematoma, under the muscle of her rigpt thigh; 
the hematoma lay under the quadriceps, jwhich is 
the large muscle in the anterior part of the right 
thigh.” (R. 56.) I 


“The back condition was a sacro-iliac or local¬ 
ized strain over the sacro-iliac joint, I. . .” 

(R. 56). I 

. . Dr. Hall was called in because at the 

end of a couple of months, we w'ere not getting a 
satisfactory result; I saw her every day up to 
January 14th, and twice on Sundays, and petween 
January 14, 1933, and January 21, 1935, I|saw her 
one hundred and fifty-two times.” (R. $7.) 

Dr. Custis Lee Hall, recognized expert, said: | 

“I first examined Miss Gertrude Schicht in my 
office on February 20, 1933; . . . tlhat she 

has a hematoma or blood clot of the righit thigh, 
in the muscles of the thigh at the front, wif:h some 
functional weakness of that particular | muscle 
group, some disturbance of the sensatiop, both 
superficial and deep in that region, ah acute 
strain of her sacroiliac joint, on the right side, 
and sensitiveness, which I diagnosed as a Ibruised 
cartilage, over the seventh rib on the right side; 
. . .” (R. 79, 80:) ! 
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CONCLUSION. 

At the conclusion of appellant's Brief, in a “Summary," 
it is asserted that the Honorable Court tr^ung the case 
should have directed a motion to find for the defendant 
because “there was nothing that the defendant could 
have done which would have advised it of the condition 
causing this accident, or which would have prevented 
this more or less unprecedented happening." (Ap¬ 
pellant's Brief P. 30.) 

In Gunning vs. Cooley, 58 App. D. C., 305, Mr. Chief 
Justice Martin said: 

“The rules applicable to motions filed by de¬ 
fendants for a directed verdict in cases like this 
are well settled. ‘The rule supported by the 
great weight of authority and by reason is that 
it is only where the court must say, that as a 
matter of law, no recoverv can be had under anv 
reasonable view of the evidence, that a verdict 
for the defendant will be directed.' 39 Cvc. 
1577." 

The trial Court undoubtedly relied upon this case of 
Gunning vs. Cooley, (281 U. 8. 90-94, 58 \V. L. R. 667, 
50 8. C. Rep. 231, 74 L. Ed. 720), where it was said after 
certiorari was allowed, by Mr. Justice Butler, p. 94: 

“Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence, are 
to be decided by the jury. And in determining a 
motion of either party for a peremptor}' instruc¬ 
tion, the court assumes that the evidence for the 
opposing party proves all that it reasonably may 
be found sufficient to establish, and that from 
such facts there should be drawn in favor of the 
latter all the inferences that fairly are deducible 
from them. Texas & Pacific Ry. Co. vs. Cox, 
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145 U. S. 593, 606, 12 S. Ct. 905, 36 L. fed. 829; 
Gardner vs. Michigan Central Railroad, l50 U. S. 
349, 360, 14 S. Ct. 140, 37 L. Ed. 1107; Baltimore 
& Ohio R. R. Co. vs. Groeger, 266 U. S. 521, 524, 
527, 45 S. Ct. 169, 69 L. Ed. 419.” 58 W. L. R. 
667. 

i 

i 

! 

The case was submitted to the jury by thej learned 
Court to find out whether there was negligenc^ on the 
part of appellant. Elaborate and carefully platined in¬ 
structions by the distinguished counsel for appellant 
were given to the jury. The Court in its Chajge said: 

“You are first to determine—there is to ques¬ 
tion that this elevator slipped or fell. iThat is 
conceded, but you will first determine whether or 
not whatever happened there was oc<jasioned 
either by the negligence or carelessnes^ of the 
defendant, and unless you find what happened 
was through carelessness and negligenc(^ of the 
defendant, then your verdict must be j for the 
defendant. (R. 129-130.) j 

! 

The jury were told that appellees must establish their 
case by a preponderance of the evidence; that appellant 
was not an insurer of the safety of appellees; th^ if the 
cable broke due to a weakness thereof, which jvas un¬ 
known to the defendant, and which could not hdve been 
discovered by the exercise of due care, appellees could 
not recover; that if an inspection was made with the 
highest degree of care, but notwithstanding such in¬ 
spection a defect or weakness existed which could not be 
detected by such inspection, that the verdict should 
be for the defendant. 

The jury must have weighed the issues and found that 
appellant was negligent; that the cable was wprn out 
and should not have been in use; and must have passed 


upon the credibility of Clute and Easter, the men em¬ 
ployed by the defendant, who, in violation of the D. C. 
Elevator Regulations immediately repaired the elevator 
and lost or mislaid one of the important pieces of cable 
which thev claimed thev removed. 

The evidence was sufficient to warrant a finding for 
the appellees. The appellees were injured while they 
were, without fault, in a place where they were 
invited by appellant. 

Respectfully submitted, 

JAMES A. O’SHEA, 

ALFRED GOLDSTEIN, 

JOHN H. BURNETT, 

1 Attorneys for Appellees. 




